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NOTE 

THE proofs of this book did not receive the usual 
"author's reading," owing to the sudden death of 
Mr, Wood shortly after the manuscript was put to press, 
and the work has been printed just as it was left by the 
author. 

Frederic Wood was the son of George Wood, a promi- 
nent New York lawyer, and himself graduated from the 
Harvard Law School, While he did not take up the ac- 
tive practice of law, he devoted his life to a study of the 
general problems of Political Science and in particular of 
the Science of Government. 
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GENERAL INTRODUCTION 

ANYONE familiar with the polity of The United States 
of America, a polity in which the Representative 
System has its largest expression, and in which a certain 
degree of political work and duty is, in theory at least, 
assigned to every member of the community, would ex- 
pect to discover that, of all subjects which attract the in- 
terest of humanity, the subject of Political Science would 
here find its most earnest students. One would expect 
to find this study pursued to its very furthest develop- 
ment. But the truth disappoints this natural expectation, 
and awakens the perception that it is perhaps, of all stud- 
ies, the one most generally neglected. This statement 
will doubtless be received with amazement and incred- 
ulity. Most Americans suppose that politics, the very 
common topic of conversation, is the one subject they 
thoroughly understand. Of politics as usually meant, of 
the details of political party movements, of numerical 
calculations as to the chances of individual or of party 
success, of the career of political candidates, there is a 
very general knowledge; but of politics in a larger 
sense, of politics as a science, there is a remarkable want 
of appreciation in the people, an extraordinary lack of 
knowledge, even among those who perform the role of 
statesmanship on the legislative and administrative stage. 
The popular idea of politics may be gained from the 
popular use of the word. An editorial article of a promin- 
ent newspaper mentions a certain important financial 
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4 GOVERNMENT AND THE STATE 

measure then before Congress as a wise one which ought 
to become an act, and adds: "As there is absolutely no 
politics in it, it is possible that it may be passed." 

To many persons the term "Political Science " seems 
to be considered synonymous with political economy. 
As a fact, the economic branch of the science is perhaps 
the least important of all its departments. This menul 
condition of a people is especially noticeable as the very 
creation of our Constitution was a work of phenomenal 
skill possessed by a body of men wonderfully well versed 
in that science whose study their descendants have ne- 
glected. The present condition of political knowledge is, 
it seems, owing to the system by which political affairs 
have to the present time been conducted, and to the ex- 
istence in the American people of a peculiar mental trait. 

During the whole period of our Constitutional history 
there has existed, and there still exists, a strange distrust 
of such knowledge as is the result of study and special 
application. The very ancient saying that "knowledge 
is power " is accepted as true, but with the added belief 
that in politics such power would assuredly be used to 
the detriment of the people. That this distrust of scien- 
tific knowledge should be among the ignorant classes In 
the country is not so much to be wondered at as is the fact 
that a similar feeling prevails among those whose educa- 
tion should have raised them above such prejudice. The 
common use of the word "doctrinaire " as a term of re- 
proach exhibits this spirit. Immense reliance is placed 
on common sense. Common sense in the ordinary affairs 
of life is a very good thing. The every-day physical ail- 
ments may be successfully treated by common sense, but 
when they become serious we are prone to ask the aid of 
trained medical skill. The prevalence of this sentiment 
tends to discourage scientific study. 

Another cause leading to the same result is the exist- 
ence of a trait, extremely well marked in the American 
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people, of astonishing quickness of apprehension and 
readiness in the adoption of new and untried occupations. 
This remarkable aptitude naturally fosters an undervalua- 
tion of patient study and application, and in all the occu- 
pations of life effects an incompleteness and a lack of 
stability. The reliance on intuitive skill to overcome 
the difHculties of new positions is fatal to excellence. 
But there is no hesitancy on the part of most Americans 
in undertaking any new office without any previous train- 
ing in its duties. Accordingly we seldom find public 
offices filled by those who have made statesmanship the 
study and occupation of their lives. The role is adopted 
as a companion to other professions, mostly from the dis- 
tinction it confers, or for the power it endows. 

Within a very recent period there has been observed a 
growing belief that past methods have been erroneous: 
that excellence in any occupation, however humble or 
however exalted, is attained only by careful training and 
study; that in all political affairs the public interests 
will best be served by those who shall have been care- 
fully trained in the profession they undertake to practise; 
that ignorance is not a qualification for office nor a 
guaranty of honesty. To meet this need, the study of 
political science has recently been introduced into many 
colleges. But even now there seems to be a tendency to 
the treatment of special subjects, with an undue promin- 
ence in economic matter, rather than to a complete in- 
struction in the science of politics as a whole. In all this 
there is no disparagement of whatever good work in the 
political field has been accomplished during the last cent- 
ury of years; but one may safely assert that more might 
have been accomplished of good, and more of evil have 
been avoided, by the use of better methods of political 
practice. Thanks to the structure erected by our fathers, 
there has been and still is an opportunity, hardly to be 
found elsewhere, freed as we are from ancient prejudices 
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6 GOVERNMENT AND THE STATE 

and usages, of putting into practice the most highly 
evolved and perfected of political principles. But the 
methods must correspond with the principles. Whoever 
intrudes his views on public notice should justify the in- 
trusion by its supposed need, with the hope that among 
the many works in the same field the labour of each may 
contribute to the general purpose. 

Before setting forth the scheme on which a science is 
to be presented, it is useful and instructive to compute 
the latitude and longitude of that science, to find its 
place in the system of sciences; more important still, to 
find out the relationship it bears to its nearest kindred 
sciences. Between sciences of a certain class there is an 
interdependence. They mutually assist and explain each 
other. 

Whatever exists and may be the object of scientific 
investigation is to be found in nature. Human efforts 
create nothing; they can only combine and utilise exist- 
ing things. That such efforts may be efficient they must 
act in obedience to natural laws. The object of scientific 
research is to ascertain nature's laws and the properties 
of natural things ; and this is the limit of science. Science 
is the precursor of art, and its director. Art acting alone 
acts blindly; it may by accident produce a fortunate 
effect, but it can have no assurance that the end it seeks 
will be attained. To accomplish the best results science 
and art should move hand in hand. The term "nature " 
is by no means to be limited in its signification to material 
things and the laws which govern them. The intellect 
with its various properties is a part of nature as truly as 
are all material objects. Intellectual and moral laws there 
are as well as physical, and equally within the power of 
scientific examination. In fact, without the existence 
of laws all research would be futile. Chance offers no 
ground for science. Nature presents two grand divisions. 
In one are all material things. In the other is everything 
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made possible by the existence of an intellect in man. 
Corresponding to these are the two branches of physical, 
and mental or moral science. It ts to be regretted that 
for the latter class there is no distinctly appropriate 
designation. Physics has been seized upon to describe 
the science of matter, though etymologically it is much 
more comprehensive. The terms "moral" and "mental" 
have each a special signification, the one indicating qual- 
ities of right and wrong, the other describing intellectual 
action. The term "moral" will here be used to compre- 
hend qualities and actions non>physical. On the part of 
students of moral science a protest against the ways of 
students of physical science is here appropriate. They 
have applied in their own sphere words having a more 
enlarged signification. They claim "science" as their 
own, and leave to others the vague and unpopular term 
"philosophy." Physics is nature, and nature is the base 
of all sciences. There is still another class of sciences 
termed "abstract," comprehending the idea of individual 
existences, and of extension, the domain of mathematics ; 
of reasoning in general, the domain of logic ; and of pos- 
sibly the general theory of language. These three classes 
cover the whole realm of scientific Investigation, the ab- 
stract, the physical, the moral. Within the last of these 
Political Science enrolls itself. 

The different departments of moral science seem to 
have been created by a species of evolution in scientific 
research. The intellect itself, with its properties, 
powers, and modes of action, gives rise to the science of 
mental philosophy or psychology. The powers of per- 
ception, within the intellect, of right and wrong, of duties 
and obligations, form the science of moral philosophy or 
ethics. The necessities of social existence create the 
science of politics. Man is thus viewed in the three 
phases of an intellectual being, a moral being, and a 
social being. These sciences are closely allied. Ethics 
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depends on the properties of the mind. Politics has its 
foundation in ethics. 

Having placed politics among the sciences, and defined 
its relative position, the question may properly be aslced 
whether its claim to that position is warranted, whether 
it deserves the name of science at all. To most persons 
politics seems so essentially practical in its nature that 
the term "art " would appear a more precise designation. 
As has before been pointed out, science and art are so 
intimately associated that in many cases it is by no means 
easy to determine the dividing line, not always distinctly 
marked. To ascertain the justness of the claim, let us 
consider what that is to which the name "Political 
Science" is applied. 

Absolute isolation is almost an impossibility. It is not 
good for man to be alone, in any sense of the expression. 
In such condition his nature is stunted, his powers are 
undeveloped. Everything points to the social state as 
that in which man finds the opportunities for the exercise 
of all his faculties. The apparent paradox is nevertheless 
true that man in nature is man in society. How the va- 
rious states of society which we see before us have arisen, 
it is difficult to know. They come from combinations of 
circumstances difficult to trace, and impossible to control. 
However created, of one thing we may be sure, that their 
sole purpose, the only legitimate and natural one, is to 
promote the general welfare of those who compose them, 
and this maxim is true that states of society are entitled 
to approval or to condemnation exactly as they fulfil or 
fail to fulfil this purpose. Ascertained purpose furnishes 
the scientific basis of the study. General welfare is a 
comprehensive term, and in fact Political Science is a 
comprehensive subject. Still it is possible to fix a limit 
beyond which State authority should not extend, or 
rather to set forth the principles to which in each case 
the question may be referred. The problem is one 
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which ages have grappled with. The contest between 
excessive authority on the one side and popular rights 
on the other side has always been waged; but it has 
been an unequal contest. It is a peculiarity of State 
power that there is no tribunal before which it can be 
summoned. The wager of battle is the old mode of 
trial. Injuries are long submitted to before taking this 
dread appeal. The advantage in the contest is thus al- 
ways on the side of the present power. It will be the 
chief glory of modern systems to avert this appeal by ap- 
pointing a method within their Constitutions for cor- 
recting abuses or effecting reform. 

The theory of political societies is that the guardian- 
ship of the rights which belong to man is deputed to the 
governing body, that by this means harmony is secured, 
individual contention is avoided, the weak are protected 
against the power of the strong, and in fact the general 
rights are better secured than if left to individual care. 
In addition certain co-operative advantages are obtained 
by works of a general character not within individual 
power to effect. This is what government proposes to 
itself to accomplish and what it has for ages been doing 
with varying degrees of success. To determine what are 
the human rights within the province of the society to pro- 
tect, the mental and moral constitution of man must be 
investigated. The intimate association of politics with 
ethical science is here apparent. Ethics unfolds the 
rights; but to determine which of them are within the 
guardant duty of the State, and which of them are clearly 
without its province, is one of the most difficult problems, 
— and to this Political Science addresses itself. In all 
this there is plenty of room for scientific research; but 
Political Science does not stop here. Having fixed the 
end to be accomplished, the means is still to be con- 
sidered. The different systems of government which 
may exist, the peculiar merits belonging to each, the 
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union of these merits in another form, the character of 
the peoples to which governmental systems are applied, 
the fitness of the instrument to its object, the special 
study of cause and effect in the results of political meas- 
ures, all to be studied tn strict accord with scientific 
principles, entitle Political Science to a high rank among 
the sciences. 

History has as many departments as there are topics 
o( human interest. It is to the moral sciences what ex- 
periment is to the physical sciences. It furnishes facts 
from which by induction laws are established, and a test 
for the verification of theories. The history of commun> 
ities, their growth, and their form of government, illus- 
trate Constitutional systems. The history of wars, of 
treaties, of the rise of customs, shows the genesis of Inter- 
national Law. The history of commerce, of finance, and 
of industrial moi;ements gives a clue to methods of eco- 
nomic administration. The history of judicial and mu- 
nicipal forms enlightens jurisprudence. Psychology is 
explained by the growth of intellect and modes of 
thought ; ethics, by the growth of morals ; ethnology, by 
the changes and development of races and peoples. It 
is not alone in the history of the past that Political 
Science finds its experiments. Modern practices and 
modern theories are constantly in evidence. There is a 
clinical study in progress in every parliament, in every 
executive action. 

Wherever the relation of the ruler and the ruled exists, 
there is the province of Politics. Its scope is so large 
that it admits of several departments, each of which may 
be the subject of special study. The first department is 
that of government in general and Constitutional systems. 
It considers the purpose of government, the rights of 
man as affected by the fact of society, the limit of State 
action and the proper functions of the State, the methods 
in which those functions may best be performed, the 
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consideration of different systems of government, and 
the political adaptation of Constitutional systems to the 
character and genius of the people to which they are 
applied. The second department, that of jurisprudence, 
treats of the rights and duties of the citizens of a State 
towards one another and towards the State, and of the 
State towards its citizens, together with the methods of 
enforcement of such rights and such duties. The third 
department, that of international law, considers States 
as entities, and persons only as citizens of a State. In 
the family of nations the State represents all its citizens. 
The fourth department is political economy, treating of 
material wealth and comfort. Political Science regards 
this only as it affects methods clearly within the scope of 
State action. These divisions are exhaustive, and are 
sufficiently comprehensive to engage separate attention. 
Synthetically they form a body of science through the 
whole of which there run as guide and corrective the 
principles of Ethics. 

The dignity of a study may be measured by the im- 
portance of the ends it is designed to accomplish. A 
study whose purpose is to maintain ethical rights, to 
assure the results of labour, to multiply the means of 
human enjoyment, deserves a high place among the 
sciences: and these are the objects of Political Science, 

The above premises have set forth the character of this 
important study. The following is an outline of the 
basis and system on which to construct the science of 
politics. 

Science, as before stated, is an investigation of the laws 
of nature. Art is action in accordance with those ascer- 
tained laws. The laws of man's nature form the subject 
of the study. From the investigation of man's nature in 
all its aspects are derived certain rights which come from 
the need of development of the various faculties with 
which he is endowed. The rights create the obligation 
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to maintain them as to oneself, and to respect them in 
others. Social life is a necessity of man's nature, and of 
the circumstances of his place in the world. Th^ttrition 
of social life to a certain extent modifies and l^V man's 
ethical rights, but renders the aggregate of human rights 
more perfect and better secured than in the solitary con- 
dition. From this necessary social life arise nations and 
states. The care and protection of some human rights 
are deputed to the governmental authority, and the care 
of rights so deputed, and as modified by social relations, 
becomes an obligation, a State duty. What rights are 
left to individual care and what to the State must depend 
on the character of the community and of the govern- 
mental system, and the degree of advancement which 
both have attained, but when so deputed their protection 
is a State duty paramount to all considerations. 
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CHAPTER I 

THE REASON FOR EXISTENCE 

GOVERNMENT, like all human institutions, must 
show its title to existence. Whatever is permitted 
to exist must receive such permission only upon showing 
a good reason why it should be. The paramount reason 
is necessity. This one is so obvious and, when admitted, 
so satisfactory', that it is needless to seek further, al- 
though many others to be hereafter adverted to have 
been alleged. 

Individual action looks to one intellect alone for its 
direction ; but whenever several persons are united for a 
common purpose, there must be some direction to that 
purpose, and those to whom that direction is entrusted 
must, within the limits of the authority confided to them, 
have the power of requiring and enforcing obedience to 
that authority. This is true of all societies from the 
smallest to the largest, from those united for the purpose 
of profit or pleasure to that largest type of community, 
a natior., whose purpose is, or should be, the general 
welfare of the community. If the question were asked 
by any member of a society, no matter what, why the 
direction of the affairs of the society were entrusted to 
some only of its members, the answer would be that 
without such direction harmony coutd not exist and the 
purposes for which such society was organised could not 
be fulfilled; if again asked why the methods by which 
this governing body should act are prescribed, or why 
the rulers to whom the government of the society is 
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entrusted are selected, the answer would be that such 
methods are supposed to be adapted to carry out the 
purpose of the society, and that such men or classes of 
men are supposed to be fitted for its administration. 
These answers, which must apply to every state of 
society, would contain the pervading idea of necessity as 
the reason of the existence of government, but would 
also prefigure the idea of method and of Constitutions of 
the governing body. If, then, as must be admitted, a 
suf^cient and satisfactory reason for the existence of 
government is found in necessity, why consider any 
other? Simply because the fact may not be overlooked 
that other reasons have, in the past, been alleged by 
many philosophers and statesmen. 

Political history is full of speculation as to the need 
and the origin of government. These speculations are 
not instructive in governmental science, but they are 
curious and interesting as showing the bent of the hu- 
man mind in certain directions. Though assuming to be 
general in their character, these speculations really have 
been directed toward some special governmental system, 
either with a view to sustain it or to overthrow it. 
Naturally these inquiries on this subject have divided into 
two classes, as the object may be to preserve or destroy. 

The starting-point is the relation which exists between 
the ruler and the ruled. They who desire to strengthen 
the authority and power of a ruler adopt one view of this 
relation ; and it may be noted that the stronger the op- 
position to this authority, the stronger is the sanction 
required. They on the other hand who find a present 
rule intolerable, and seek a change, view the relation in 
a different light. The legitimacy of an existing govern- 
ment was supposed to be strengthened by ascribing to it 
a divine origin, or a divine sanction, by an extension of 
the patriarchal idea, by conquest and the rights resulting 
therefrom, by an original grant of authority become ab- 
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solute. The most effective support of a ruler was the 
notion of divine right, appealing as it did to the religious 
feeling of men and sustained as it usually was by the pre- 
dominant religious establishment. The right of revolt 
was supposed to be asserted in imagining a compact be- 
tween the ruler and the ruled, a breach of which compact 
on the one side would destroy obligation on the other. 
Whether to support tyranny or inaugurate rebellion, it is 
thought necessary to satisfy one's conscience, or to ex- 
hibit to the world logical reasons for the course adopted. 
Many of these theories were built upon fanciful notions 
respecting the origin of government. That some form 
of government existed wherever any community of men 
was found is indubitably true. In the rudest tribes of 
men the functions of government were very limited and 
its systems simple, the ruler, whether holding his office 
by usurpation, by force, or by a conviction on the part of 
the people of his superior qualification for the office, was 
most probably the one best fitted to perform the simple 
duties required by the organisation. 

This is a far better conception of legitimacy than, that 
expressed in more recent views. The genesis of system 
it is difficult to trace or an uninterrupt^ succession dif- 
ficult to establish. Even supposing fliem proved, they 
are useless to sujtoort authority. Neither antiquity nor 
continued succession can give to government a sanction 
superior to that of purpose and fitness. 

Not all political thinkers have been biassed in their 
opinions by a predilection for special forms and by a 
necessity of justifying such fohns. Some have viewed 
the matter from a broader standpoint, at the same time 
they have been influenced by the tone of thought which 
prevailed in the time at which they wrote. The Grecian 
and the Roman conception of government was more 
nearly correct than that expressed by writers of the 
seventeenth and eighteenth centuries. And this fact 
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may be explained by the historical events occurring be- 
tween these periods. A disruption of old civilisations, a 
relapse into semi-barbarism, a gradual development of 
systems in their new lines, impressed the barbaric notion 
of right and strength upon the minds of men. A long< 
continued succession gives an impress of legitimacy. 
This may account for the tone of thought prevalent until 
a comparatively recent period, and not yet extinct. 

One of the consequences of this notion was that con- 
dition of society where the line of division between the 
ruling classes and the people was distinctly marked, 
where government and its attendant privileges and means 
of wealth were considered as property to be contended 
for by rival States or by factions within Stales. Such a 
condition seems a monstrous perversion of right. Its 
parallel is found to-day in the strife of parties within a 
State for the acquisition of what is termed power. The 
word itself indicates the design, which ought to be the 
ability to establish and conduct a policy and to sustain 
principles favourable to the common good, but which is 
the ability to obtain personal profit and party aggrand- 
isement. 

The views above alluded to may not be treated as mere 
idle theories. They must be regarded in the light of 
their effects. Man is very much governed by theories 
and precedents. Their consequences may be profitable 
or disastrous according to the justness of their concep- 
tion. It is the privilege of the twentieth century to dis- 
card all speculations as to the origin of government, or to 
indulge them only as curious fancies, to find the true 
raisond'ilre of government in the fact that without it 
society could not exist nor could civilisation advance, to 
determine from the nature of man, in his individual and 
social aspect, what are the true purposes and objects of 
government, and to ascertain the methods by which those 
objects may be best accomplished. The right to exist 
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we have derived from necessity and from that only; the 
other essential features are to be considered in later 
chapters. In the meantime it is important to consider 
on what government acts. It acts on states of society. 

Society is a word of comprehensive import. It in- 
cludes all association of individuals for a specific purpose. 
Here we are concerned only with societies political, and 
of them directly with that highest form designated by 
the term "State." A very extended vocabulary in any 
language may give to the language a great variety and 
richness of expression, but that quality is usually pur- 
chased at the expense of exactness. To avoid confusion, 
then, it is essential that where a word may be used vari- 
ously, its connotation should be carefully fixed for its use 
in any one treatise. It is believed that the word "State " 
designating a body of people united for general welfare, 
and under one government which admits of no superior, 
accords both with scientific use and with one form of 
popular, parlance. The word "nation " is of almost 
equivalent import, but it has been suggested that the 
word also implies the existence of some tie of birth or 
of common descent, which may not be found among the 
people as described above by the term "State," and that 
there are States which are not nations, as instanced by 
the Netherlands in 1815 and by Austria at the present 
time. International law, though not in itself a felicitous 
term, is mostly formed by agreements between sovereign 
powers, applying to them the term "nations." Yet the 
criticism on the word seems just, viz., that the word con- 
notes a quality which may not appertain to a sovereign 
body called a State. The expressions. State power or 
duty or allegiance, are frequently applied to mere 
divisions of general government, and properly so, as 
whatever may be the divisions and subdivisions of gov- 
ernmental functions, there always remains the idea of 
delegation of authority from, or of ultimate appeal to, a 
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sovereign body. Precisely in this way may the term be 
applied to the bodies called States within The United 
States of America. Within their jurisdiction their acts 
are acts of State power. As a historic fact some of them 
were formerly States in the fullest sense; as a present 
fact they are within the Constitution of The United 
SUtes. 

There is a marked analogy between individuals and 
states or conditions of society. In the first the co- 
existence of certain physical, mental, and moral qualities 
and their interaction form what is termed the character 
of the individual man. Similarly, communities have a 
marked and distinctive character. Though composed of 
an immense number of individuals, differing greatly 
among themselves, there is a noticeable preponderance 
of certain qualities which in the aggregate form the char- 
acter of a people. As expressed by J. Stuart Mill, the 
simultaneous state of great social facts, as degree of in< 
tellectual and moral culture, the state of industry, the 
existence of classes and their relations, common beliefs 
on important subjects, aesthetic development, customs, 
etc., are at least some of the facts which go to form the 
character of a State, some of the features by which com- 
munities are distinguished from other communities. The 
attempt has been made by some philosophers to explain 
the development of human character, to ascertain the 
laws by the operation of which changes in individual 
character are effected. A similar attempt has been made 
to ascertain the laws ai7ecting social development, to 
show how communities have become what they are at 
any one time, the causes which have produced certain 
effects in the past and from which similar ejects may be 
expected in the future. These causes are set forth in 
Buckle's History of Civilisation, and form a very curious 
and instructive study. They are social dynamics. But 
it is with social statics that governmental science has to 
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deal. We recognise the fact that the conditions of States 
are ever changing with advancing civilisation, with a vari- 
ation in the density of the population, and with a variety 
of circumstances affecting the character of a people ; and 
the further fact, that the methods of government must 
adapt themselves to their changing conditions. We ad- 
mit, also, that governments deal with existing states of 
society. Hence the importance of studying societies, 
particularly with regard to the qualities upon the exist- 
ence and the degree of which the force, the stability, and 
the methods of government must depend. It may be 
confidently stated that any absolute Constitution, though 
founded on the most correct principles derived from the 
nature of man, would, if applied to any existing society, 
probably be misapplied. The reason is obvious. There 
must be a Btness between the instrument and the object. 
An ideal Constitution is adapted only to an ideal society. 
It would be the most remote chance that a ready-made 
Constitution should find a place. The garment must be 
fitted to the wearer. The phrase, " Who rules o'er free- 
men should himself be free," though ridiculed by Dr. 
Johnson, expresses a political truth. Though govern- 
ment is based on scientific principles, as will he shown in 
the next chapter, yet it is practical in its methods and 
operates on societies as they are found to be. It is 
therefore of the highest moment to analyse society in 
general, to learn the elements of which society is com- 
posed, and of any one society to discover the qualities 
which taken together determine the character of that 
society — the social ethology. 

Ethnography undertakes to trace the progress and 
changes in the human race from the earliest periods, to 
note the various types into which, owing to a variety of 
circumstances, the race has developed, to mark the divi- 
sion and subdivisions which time and circumstances have 
effected, and finally to map out on the chart of the world 
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divisions of the human race distinguished from one an- 
other by marked features. With the progress of these 
investigations we have nothing to do, but with its results 
we have a great deal to do. The ethnological character 
of a State deserves serious consideration. If we observe 
two or more States peopled by kindred races or families 
of races, we may reasonably expect to find a kindred 
system of government or at least a capacity for the same 
system, and we may further conclude that a union be- 
tween such States, or an inter-migration of the people of 
such States, might take place without doing violence to 
the general governmental systems under which they re- 
spectively exist. On the other hand, between States 
ethnologically different we may not expect such union. 
If one State absorbs the other by conquest or otherwise, 
the stability of the one will be threatened, or the unfor- 
tunate condition of subjection will continue as to the 
other. It is not probable that they will attain that unity 
of feeling which makes a nation. 

Before pursuing further this important subject, it is 
advisable to advert to a consideration of those qualities 
in a people upon which the stabiUty and prosperity of a 
State are dependent. 

It has been said that the most important element In a 
- social union is the idea of obedience to government. By 
this is meant not a blind unresisting submission to arbi- 
trary power, an obedience which results from helpless- 
ness, but that which flows from an intelligent appreciation 
of the needs and requirements of the social union. The 
qualities by which this form of obedience is obtained are: 
1st, the restraining influence of discipline, in the habit 
of subordinating personal impulses to the ends of society; 
2nd, the sentiment of loyalty or allegiance; 3rd, a feel- 
ing of sympathy or common interest among the members 
of a community. These effect cohesion in a State. The 
first can only be reached by a long course of education 
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acting on mental and moral qualities fitted to receive it. 
The second, the sentiment of loyalty or allegiance, is to 
be found as well among the least commendable as among 
the highest types of social systems. It may be the 
strongest support of good government, it may make 
possible domestic tyranny and foreign exactions. Patri> 
otism, perhaps the most highly extolled of all virtues, is, 
ethically considered, the most inconsistent of all virtues. 
It is a thorough abnegation of egoism, it sacrifices natural 
duties, but its altruism is bounded by geographical lines. 
Politically it is a powerful factor in State action. Thirdly, 
a feeling of sympathy among the members of a com- 
munity cements the union, produces harmony and unity 
of purpose. These qualities, then, that of subordination 
of selfish to social interests, recognising the fact that indi- 
vidual rights are best secured within the social oi^anisa- 
tion, an intelligent sentiment of loyalty, a sympathy of 
feeling based on similarity of tastes, of habits and modes 
of thought, form a social character from which the highest 
political development may be expected. 

To recur to the subject of races or families of peoples, 
it is to be believed that only among kindred peoples can 
be found that union of qualities which give coherence to 
a State. A homogeneous community is more stable than 
a heterogeneous community. That State is the most' 
firmly fixed which is a nation. England is a nation in 
the fullest expression of the term. Historically it is a 
composition of peoples, but of kindred peoples. The 
Angles, the Saxons, the Danes, and the Normans, all 
were of that branch of the Teutonic race which had its 
abode in North-western Europe within a limited geo- 
graphical extent. The Normans in their migration may 
have acquired somewhat different qualities from those 
belonging to the parent stock, and as a consequence of 
this, perhaps, the fusion of the Saxons and Normans re- 
quired time to elTect. But the coincidence of traits 
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derived from a common ancestry made possible in 
time a social and political union. Hundreds of years 
have not sufficed to unite the English and the Irish 
peoples. 

The Dutch have their abode in the same area as that 
from which come those who have composed what is 
termed the Anglo-Saxon race. It is not strange, there- 
fore, that when the Dutch settlements in America were 
incorporated with the English that the union was politic- 
ally complete. Though in many respects dissimilar, 
they in the main equally possessed those qualities which 
fitted them to live under the same political institutions. 

The Anglo-Saxon race seems to possess in a marked 
degree the faculty of political organisation and discipline. 
This seems especially evidenced in colonial settlements 
and in migration to a newly opened country. The in- 
stinct of oi^anisation among that people immediately 
asserts itself. Another strildng feature is the habit of 
submission to the authority to which they acknowledge 
obedience. Both in the Kingly Republic of Great Britain, 
and in the Democratic Republic of The United States, 
the will of the majority is submitted to without question 
when expressed in Constitutional methods. A notable 
instance of this was shown in The United States in the 
hotly contested presidential election in 1876. The mode 
in which that question was settled did great credit to the 
genius of the people. 

In the large divisions of the human species the distinc- 
tions are so marked that political union is out of the 
question. No one could suppose that it would be prac- 
tical for Great Britain to extend to all the people of India 
the same governmental system which applies to the 
British Isles, or that if they were territorially adjacent, 
union under one governmental system could exist. The 
lesser divisions of mankind as found in Europe do not of 
course differ so radically one from the other. But they 
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do differ, and in just that respect which indicates for 
each one a different governmental system. The Teu- 
' tonic branch and the Latin branch differ in temperament, 
in modes of thought, in tastes, and in customs. We 
therefore naturally expect and actually find political 
difference. They may each be approaching the goal of 
political perfection, but by different paths ; it is important 
that these paths should not intermingle. 

If we assume the postulate that homogeneity is essen- 
tial to cohesion and to the stability of a State, wc may 
also learn this lesson from the study of history and from 
investigation into the character of different kinds of peo- 
ples, that such cohesion can exist only when there is a 
certain affinity between the peoples composing a State. 
Heterogeneity is a danger in time of peace, a still greater 
danger in time of war. Homogeneity is essential exactly 
in proportion to the degree in which the government of 
a State approaches the popular form, a form in which 
the cordial support of the people is requisite for its 
maintenance. Perhaps the best modern illustration of 
these principles is to be found in the history of The 
United States. At the beginning of its national organis- 
ation the people of The United States were a homo- 
geneous people, of Anglo-Saxon origin, and with all the 
traits and distinctive characteristics of that people. 
Whatever element foreign to that character here pre- 
viously existed, had been incorporated with the larger 
body and had lost its distinguishing traits. The national 
character was complete, and has continued to this day 
with only such modifications as time, circumstances, and 
instjtutions naturally effect. Natural growth continued 
with but slight accessions from foreign sources, and 
these were easily absorbed and produced no appreciable 
effect upon the body of the people. From the year 
1847 to the present time the introduction of a foreign 
element has, though with some fluctuations, been steadily 
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increasing and has at last become of so great extent that 
it cannot be disregarded. Whatever consideration this 
question may receive will apply, not to its material effect, 
but only in its political and social effects. 

There can be no doubt that the presence of a large 
body of people foreign in sentiment and custom must 
subject the body politic to a severe strain. Fortunately 
this distinctive tendency has been averted in great meas- 
ure by the power of assimilation. The great extent of 
country has promoted a dispersion of immigrants. Ex- 
cept in large cities they exist either in small detached 
colonies or have individually mingled with the people of 
the country. This power of assimilation is more con- 
spicuous in its effect upon the descendants of foreign 
residents. Owing to education, association, or to that 
mysterious something called the spirit of the institutions, 
we find the children and grandchildren of foreigners liv- 
ing side by side with the descendants of those who in- 
habited the country at its earliest settlement, having 
common interests, common sentiments, and an equal 
feeling of loyalty to their common country. This notice- 
able circumstance has been made possible, as I think, by 
the fact that heretofore the sources of immigration are 
found among kindred people, mainly in the Teutonic 
family, and that the power of assimilation which exists 
only among such peoples has been at work in a favour- 
able field and among favourable circumstances. The law 
of race seems to be verified by the observed facts. The 
Irish people seem to offer a contradiction to this state- 
ment. Unquestionably they have within The United 
States offered at least an exception to this law. This 
people, possibly from the fact that there is no nationality 
which it is willing to call its own, has, while cherishing 
an intense national sentiment, always identified itself 
thoroughly with the land of adoption. 

Within a recent period the condition has changed. 
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The people of The United States are now confronted by 
a danger which must be averted, by a menace to the in- 
tegrity of their governmental system which should be 
carefully guarded against. 

For a long period of time the race quality has operated 
to confine people within certain nationalities, and it was 
only by aggression and conquest that intermixture was 
realised. At the present time there is a tendency to a 
diffusion of people. Whatever may be the moving im- 
pulse, migration is increasing. Naturally its direction is 
toward those countries in which the greatest amount of 
material benefit may be expected. Naturally, also, those 
actuated by such notions are not likely to aid in the 
political advancement of a country. The volume of im- 
migration to The United States is immense and constantly 
increasing. It is composed of all sorts and conditions of 
men. The Teutonic family no longer furnishes the great 
army of immigration. It is recruited from the Latin and 
the Slavonic branches, and even from many peoples not 
of the great Aryan race. Can this army of occupation, 
composed of the most incongruous material, ever be 
welded into a homogeneous mass? It has not entered 
upon the territory by force, it has come by invitation, 
given with the view of obtaining some purely material 
advantages from its presence. 

The character of the people in some parts of The 
United States has been modified by immigration to such 
extent that the old rule as to freedom of speech seems 
to require modification. The right of assembly and of 
free expression of opinion has been allowed, trusting that 
the good sense of the people would not pervert It, or 
that revolutionary and fanatical harangue would have no 
influence on the assemblage. Recently it is observed that 
such speech acting on persons unaccustomed to political 
freedom Incites to outrage. Economic questions are not 
within the limit of this consideration ; but it is safe to 
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assert that economic benefits may be dearly purchased 
at the cost of political degeneration. 

The absorbing force which heretofore has had so bene- 
ficial effect may be powerless when applied to different 
material. The government of The United States, like 
every government of a popular nature, is unfitted to deal 
with subordinate classes. For its full development it 
demands the united action of a homogeneous people. If 
the contiguous territory of Mexico should, for instance, 
be annexed, with its population foreign in every sense to 
the nature of the American people, its incorporation 
would be a risk, its state of dependency would be a con- 
tradiction to the system. For similar reasons the African 
race oRers a problem of difficult solution. If held 
subordinate, it creates an incongruity; if elevated, 
it may demand a social recognition injurious to both 
races. 

These dangers are here mentioned, not with a view of 
suggesting the manner in which they should be met, but 
as an illustration of the relations which exist between 
kinds of people and governments. That they must be 
met and averted is evident. Neither sentiment nor ma- 
terial advantage should imperil the integrity of the Re- 
publican system. The right of self-preservation appertains 
to States as well as to individuals. 

Before leaving for the present the subject of immigra- 
tion, it is proper to acknowledge the purely political 
benefit which it has conferred. The United States nar- 
rowly escaped destruction from the force of a political 
idea encouraged and fostered for many years for personal 
and sectional aggrandisement, a narrow conception op- 
posed to the broader and grander conception of a united 
nation and a State. To this first conception immigration 
opposed itself. In Alexander Johnston's History of the 
United States are to be found these reflections upon the 
political effects of immigration: "Its best part was a 
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powerful nationalising force. It had not come to any 
particular State, but to The United States. It had none 
of the traditional prejudices in favour of a State, but a 
strong feeling for the whole country." It is difficult to 
trace with accuracy the causes of effects. It is possible 
that this force, strengthening an existing sentiment, and 
foreshadowing its enlarged extension, may have precipi- 
tated the contest. There is no doubt that it was a 
powerful aid in the conflict between these opposing ideas. 
Thus far, that force which might naturally be supposed 
to have a denationalising influence has been acting in an 
opposite direction, but we may not expect that the same 
results may be witnessed in the diflerent phase in which 
immigration now exhibits itself. 

The opportunities for applied governmental science are 
probably better now than ever before. States have here- 
tofore advanced by slow steps, though their disruption 
has been more rapid. Nevertheless there have been 
some sudden and beneficent changes in Constitutions, 
noticeably that effected in England in 1688. In more 
recent times n^^ Constitutions have been created, as 
that of The United States in 1789, and of the present 
government of France in 1875, the establishment of 
the German Empire, and the extension of one gov- 
ernmental system to the whole of Italy. Upon the 
soundness of their systems the welfare of the countries 
must depend. There can be no question, then, of the 
value of the study, nor of its practical importance. Per- 
haps its most valuable, because its most constant, use is 
found in its application to ever-changing social conditions. 
Civilisation and governmental science move with equal 
steps, and are mutually assistant. A highly developed 
governmental system is adapted only to a highly de- 
veloped social system. While the principles of right are 
ever the same, they can find their full expression only in 
favourable circumstances, or rather their methods of 
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application are dependent upon the social conditions 
to which they are applied. 

The topics thus far considered are the true reason for 
a State's existence, a consideration of which is made 
necessEiry by the fact that a false conception of its 
authority leads to an incorrect notion of its just power, 
the conditions of existing societies and their character, 
the influence of race upon social conditions, the capacity 
for assimilation between families of people within a State. 
In the next chapter an attempt will be made to ascertain 
the true purpose and ends of government and the basis 
on which governmental systems should rest. 
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CHAPTER II 
PURPOSE OF EXISTENCE 

ALL social unions exist for a definite purpose, usually 
distinctly set forth at the time of incorporation. 
Necessarily, therefore, the administration of the affairs of 
each society must be limited and directed by the purpose 
for which the society is organised. That particular form 
of social union which is designated by the word "State," 
is governed by the same law of purpose which applies to 
every other social union. It is only by recognising the 
fact of a distinct object to be attained, and of the need 
of a fit instrument for its attainment, that governmental 
science is a possibility. The State, though agreeing with 
all other social bodies in its subjection to this law, differs 
from them in the deiiniteness of its purpose, and tn its 
method of creation. It is not the privilege of Political 
Science to create anew, to form an organisation whose 
methods are carefully adjusted to the object. It must 
reform and improve, not create. It must find the 
purposes of government by the general study of man indi- 
vidually and in societies. It is but seldom that govern- 
mental systems in their entirety are constituted anew. 
Constitutions may be organised, but are usually applied 
to existing social systems, in great measure adopting or 
modifying existing laws and customs. Social conditions, 
as found at any one time, are the product of gradual 
growth and development. 

Gregariousness is a law of animal nature. Solitary life 
is not congenial to man, nor can his full faculties, his 



:y Google 



30 GOVERNMENT AND THE STATE 

powers of enjoyment, or his material comforts be found 
in such condition. Men are mutually dependent. The 
inadequateness of the earth to furnish subsistence to man 
individually, makes necessary a certain co-operation. 
For such beneficial purposes societies exist, but their 
progress is in certain lines and by the operations of cer- 
tain laws. We may speculate as to their growth, and 
call in the aid of ethnography. We may imagine a 
sparsely settled tract where individual freedom has its 
largest expression. Next appears the family. The 
parental and filial relations, continuing for a longer 
period in man than in other animals, create a sentiment 
of lasting nature, and constitute the binding force of 
family. The extension and ramification of family form 
tribes, which further develop intonations. The migration 
of peoples and, as a consequence, their subjection to 
numerous influences effect a differentiation of peoples, 
and explain social states as found to be at any historic 
period. 

Along with the growth of States there goes a growth 
of government. The patriarchal or family rule is prob- 
ably the earliest. With the extension of societies, that 
form would naturally be displaced by some other better 
fitted to the requirements of an enlarged society. Society 
and its rule advance together. There is evolution in 
both, leading to present conditions. Between social and 
political conditions there seems to be an interdependence. 
A certain social state may give rise to a peculiar political 
system; political institutions long continued modify the 
character of a society. There is an interaction, but it 
would seem that the influence of social conditions on 
government is larger than that of government on social 
conditions. Some of the most active influences operating 
upon societies are those of race, of political institutions, 
of religion, and of intellectual development. Many 
others, even those of a physical nature, are enumerated 
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In works devoted to the study of the subject. The im- 
portance of this teaching to Political Science, the lesson 
to be learned, is the effect of political institutions on the 
body of the people, and the capacity of a people to re- 
ceive a certain development of political system. 

In noting the progress of government from its early to 
later stages, one important fact makes itself apparent, 
that it mainly takes the direction of increase in the 
authority and power of the ruler, with a corresponding 
diminution of personal freedom. A movement in the 
opposite direction is usually abrupt and violent. This 
course is natural and may be expected from increase of 
population within certain geographical limits. A greater 
density of population implies a greater concession of per- 
sonal freedom, and an increase of State power. But such 
increase of power is not hurtful if the proper balance be- 
tween the two is preserved. There is in all States and 
at all times a constant conflict between personal freedom 
and State control. The adjustment of the balance is the 
most difficult problem with which Political Science has 
to contend. 

The tendency of modern times, influenced by the pro- 
gress of knowledge and a more enlightened understand- 
ing of moral and social laws, is towards a diminution of 
the ruling power. In former times the tendency has 
been towards diminution of personal freedom and towards 
enlargement of authority. Many causes have operated 
to this effect. The history of the human race is unhap- 
pily mostly a history of war. In popular histories wars 
have a most conspicuous place; in fact they are mainly 
the material of which such histories are composed. In 
philosophical history their influence on states of society 
cannot be overlooked. They tend to effect unity and 
cohesion. For the prosecution of warfare, whether for 
aggression or for defence, discipline, subordination, au- 
thority, are essential. Autocratic systems are well adapted 
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for warfare. Democratic systems are ill-prepared for 
war, not adjusted to its prosecution. The consolidation 
of peoples is effected by the union necessary to resist 
aggression. Personal rights are surrendered in aid of 
defence. Militarism then projects itself into civil life, 
and the military system becomes the type and model of 
the civil system. Following in its train come class 
distinctions and consequent degradation of the multi- 
tude. 

Whether to accelerate or to retard this movement, the 
influence of race makes itself felt. There exists in some 
peoples a quality which makes submission easy, which 
lends itself to autocracy. In others there is a quality 
which resents subjection. A type of the former is found 
in Eastern peoples, of the latter in Western nations, in 
the Teutonic race, and is more strikingly exemplified in 
the Anglo-Saxon branch. In this people there is a fond- 
ness for personal liberty, a jealousy of State encroach- 
ment. Though in a measure compelled to succumb to 
the pressure of circumstances, there is a constant effort 
to return to popular forms. When freed from the tram- 
mels of custom, as in the settlement of new countries, this 
tendency is strikingly exhibited. There seems not to 
have been in Western nations a complete submission to 
the State of the power to redress wrongs. As late as the 
year i8iS an appeal to wager of battle was made and 
allowed in English jurisprudence. The duel is a survival 
of the personal -protect ion system derived from a condi- 
tion of things when State control was limited. Originally 
an advance on barbarism, by reducing quarrels to a sys- 
tem, its present justification is supposed to lie in the 
power to punish wrongs which the State does not redress. 
It is a solecism at the best, as the punishment becomes 
a matter of chance, or a question of comparative skill be- 
tween the culprit and the executioner. Eastern civilisa- 
tion and Western civilisation seem to move in contrary 
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directions, the one to autocracy, the other towards per- 
sonal freedom. 

H, then, as is unquestionably true, the progress of so- 
ciety obeys certain laws, although those laws arc difficult 
to ascertain, — if peoples and social conditions and gov- 
ernments are what they are from the operation of physi- 
cal and mental laws not subject to human control, the 
question naturally arises: Where is the place for the appli- 
cation of the truths of Political Science? How can it be 
made to operate on uncontrollable conditions? The best 
answer is the consideration of the scope and object of the 
science. Before addressing ourselves to this matter, it is 
important to consider one of the facts of social develop- 
ment whose influence has not been sufficiently appreci- 
ated, namely individual human action. 

All agree in admiration of those whom the world calls 
great men. Yet it is questionable whether the estimate 
placed upon them has usually been just. It is not always 
the most conspicuous characters in history whose influ- 
ence upon human progress has been the most beneficial. 
By the results of their labours they must be judged, 
whether they have accomplished directly, or have paved 
the way to future accomplishment of, works by which 
human life has been prolonged or made more comfort- 
able, suffering been mitigated, just rights been enforced, 
or in fine the physical, intellectual, or moral improvement 
of humanity been effected; or whether, on the contrary, 
progress has by them been stayed or direct evils inflicted. 
In politics, the systems of laws established by Justinian, 
by Alfred, and that inspired by Napoleon, all have served 
the cause of political development. There can be no 
doubt that the strength, the firmness, the lofty moral 
tone of Washington, and the respect and veneration 
which his character inspired, contributed largely to the 
inauguration of a new system, from the example of which, 
many nations have profited. 
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Great men all have their place : for good or for evil, 
their actions have an important bearing on civilisation. 
But it would be a grave mistake to suppose that of all 
human actions it is to the great alone that human pro- 
gress is indebted. Individual actions, however insignifi- 
cant, count for something in the general progress : great 
forces are often the sum of smaller forces, or a great 
resultant force may be the composition of smaller ones. 
The moral lesson to be derived from this fact is that in 
every action each should strive to do well what he un- 
dertakes to do ; the political lesson, that the aggregate of 
human work regulates social movements. Even here it 
may be asserted that we are under the reign of law, that 
everyone acts as he does in obedience to the laws of his 
nature, laws which exist, but which it is impossible to 
trace, which arc too recondite to be made available. 
Whatever the truth may be as to the existence or opera- 
tion of such laws, practically they are disregarded. The 
discussion about necessity and free-will may go on un- 
heeded. In all our relations to human beings we as* 
sume, not equal physical and mental powers, but the 
ability to do or not to do any specific act. Matters may 
not be left to the direction of fate; responsibilities can- 
not thus easily be shifted ; the obligation to act according 
to one's powers, and thus perform one's part in the 
world's work, may not be avoided. Alfred the Great 
said, "Every man must say what he says and do what he 
does according to his ability." 

While the human world moves on, influenced by laws 
of which human actions form a part, but which they can- 
not directly control, the study of human progress affords 
evidence of the means by which science must act to ac- 
complish its purpose. Governmental science acts in two 
ways, deductively as to its purposes, inductively as to its 
methods. In its design to maintain human rights and to 
enforce human duties, it discovers the rights and duties 
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by a study of the human constitution. In the methods 
of accomplishing the desired results it studies the opera* 
tion of laws and institutions upon human societies. His- 
tory affords the experimental ground on which the causes 
of effects and the effects of causes may be observed. In 
pursuance of this system the first effort to be made is to 
determine what government undertakes to do, what are 
the purposes of its existence. «rhe whole of man's na- 
ture indicates the possession of certain rights and of cer- 
tain duties flowing from such rights, that each individual 
acting for himself alone is the sole guardian of such 
rights, that self-interest, avariciousness, and various other 
evil passions of man's nature would lead to incessant con- 
flict, oppression of the weak by the strong, and the evils 
which necessarily flow from such a condition. Society 
recognises the fact that individual assertion results in tur- 
moil, and that amidst turmoil human happiness cannot 
be obtained, nor can human faculties attain their best 
development. Society, then, to a certain extent, relieves 
individuals of the duty of self-protection, and, according 
to determined methods, assumes that duty itself. Again, 
society discovers that by co-operation better effects are 
obtained than by single unaided work. It makes a dis- 
tinction, however, between such works as concern the 
individual directly and such as interest the community 
and in which there must be unity of action. Society also 
discovers a tendency in some to assert their individuality 
to greater degree than is consistent with the safety of the 
community and to rebel against the laws which the com- 
munity has enacted. As such conduct would result in a 
disintegration of the community, force must be applied 
to compel obedience. Now it is evident that as soon as 
force is applied, as soon as a voluntary submission to rule 
ceases, the question must arise whether or not such com- 
pulsory submission is an undue interference with human 
freedom, whether humanity has lost or gained by the 
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existence of the particular form of government to which 
this question is applied. This question must be met 
whenever it arises, and should never be avoided. It is 
a constantly recurring question, the ever-present test of 
system, one with which every society at any time is 
liable to be confronted. The answer to this question is 
not to be found in the degree of popular objection to a 
system. The character of the opposition would affect its 
validity. If possible to outline the answer, it might be 
stated in a twofold aspect, — Does the government in 
question undertake to fulfil its proper and legitimate 
functions? Is it properly adjusted to execute such 
functions? 

The obligation imposed upon the governing depart- 
ment of a society imparts a reciprocal obligation on the 
part of each member of the society, the obligation of sup- 
port and allegiance. There is a suppo'sititious compact 
between each individual and the whole body of society, 
— of obedience, on the one hand, to that particular system 
■ of government which the society in question has adop- 
ted; of protection, on the other hand, of acknowledged 
rights of individuals. This view of an imaginary compact 
has nothing in consonance with the former view of the 
relations of the State and the people. If that is rightly 
understood, the State was regarded as an entity whose 
existence was a vested right and to which was attached 
power and privilege. The right of rule was an ancient 
established right, with whose creation the people had 
nothing to do, but to which submission was due as to a 
distinctly constituted power. When to the relation be- 
tween the people and the ruler the notion of contract was 
applied, it was as a contract between two independent 
bodies. Unlike all other contracts, it was supposed to 
be terminable by one alone of the parties. Its termina- 
tion by the people for what was thought a just reason 
necessarily resulted in the destruction of the ruling body, 
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and was to be followed by probably another contract with 
another more trustworthy body. The modern notion of 
the State is different. The government is supposed to 
be constituted within the society for a distinct purpose 
usually set forth in general terms. It is supposed to rep- 
resent the whole society. Its functions are measured by 
the objects for which the society exists. The fact of its 
possessing a compelling force does not militate against 
this idea. The notion of compact only sets forth the 
reciprocal obligations of the State and the citizen. The 
ancient conception of contract is foreign to the modern 
idea, of government being a system established within 
the society itself of administering the affairs of such 
society according to the purpose for which it was con- 
stituted. 

In very few cases is it possible to go back to the origin 
of a State to seek for its purpose ; nor is it necessary to 
do so. We cannot fail to recognise the reason why 
States should be, in the general welfare of the members 
of the community. This very general statement may 
be made more definite by dividing the functions of a 
State into two, still general, clauses, as before mentioned : 
— the defence and maintenance of such of the rights be. 
longing to human beings as may properly be within the 
care of the State ; and, secondly, the performance of pub- 
lic works in which the community as a whole is directly 
interested, and which may not properly be left to indi- 
vidual care. Measured by their relative importance, the 
first- mentioned class of State functions is paramount, 
the second is subsidiary and should never be allowed to 
contravene the first. What are the rights which belong 
to man as man? is the question which ethics undertakes 
to answer. But it is not with all ethical rights that the 
State is concerned, only with such as the State within its 
legitimate province undertakes to maintain, and as to 
them modified by the conditions of social existence. 
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Such may be termed Political Ethics, or the ethical de- 
partment of social structure. They are the foundations 
on which governmental science is constructed, the ulti- 
mate test to which questions of State action must be 
submitted. To be more explicit, wherever the propriety 
of measures can be submitted to this test, it must be 
supreme. If this is so, the determination of politico- 
ethical rights deserves the most careful study. They 
will form the topic of the next chapter. 

The above presentment of the true end and purpose of 
government is believed to be correct. Upon the cor- 
rectness of the assumption depend consequences for good 
or for evil. Very different views respecting the purpose 
of government have formerly been held, which followed 
to a logical conclusion have been disastrous in their 
effects. Even if the true functions of government were 
distinctly proclaimed, it is not to be supposed that all 
States could immediately adjust their organisations in 
conformity with such correct piinciples. But we have a 
right to expect change and progress, and it is possible to 
point out the true direction in which progress should 
travel. The old contest will continue for a long time to 
come. Autocracies and paternal governments may limit 
human freedom and dwarf human powers; excessive 
democratic ideas may diminish security and tend towards 
anarchy. Between these extremes is safety attainable 
only by the approach of societies towards the true prin- 
ciples on which all States should be founded. If these 
principles can be carefully determined and distinctly 
enunciated, they will furnish the goal which all States 
should attempt to reach. 
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CHAPTER III 

THE ETHICAL BASIS 

IF the legitimate purposes of government may be clas- 
sified into, first, the maintenance of rights of the in> 
dividual members of a State to the extent to which they 
are submitted to State control, and second, the execu- 
tion of certain works of a public character, it is necessary 
to ascertain, as nearly as may be, what are those rights, 
and again, what are those works which the State may 
perform without a violation of individual rights. 

The first question comes within the domain of Political 
Ethics. Whatever may be the general meaning of that 
term, it is here limited, or extended as it may be, to 
such ethical principles as are closely connected with 
political theories and political actions. That any other 
meaning may be attached to the term is not clear. There 
can be but one standard of moral quality. Persons in 
their public relations do not escape the ordinary moral 
obligations, nor are new ones created. Thus far ethics 
forms the basis and groundwork on which political struc- 
tures are founded. In all departments of political science 
it furnishes the starting-point and the corrective of politi- 
cal questions. All legal rights may be mor« or less 
directly referred to ethical principles. Without con- 
sidering the whole of ethics, so much of that science as 
serves to fix and establish the rights which are within the 
province of the State to maintain, and the duties which 
it undertakes to enforce, should be the object of special 
study. 
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If ethics serves as a guide -to what is termed moral 
conduct, the moral quality attached to the notion of con- 
duct is to be ascertained by determining the correlative 
notion of rights and duties. It has been asserted that 
the idea of rights is derived from the idea of duties. 
This seems an inversion of the true order of development, 
So far from its being a true statement of the case that 
rights are based on duties, the contrary seems to be the 
case. If duties have any ground on which they can be 
based, the only basis is that of determined rights. It 
seems impossible to afBx a moral quality to conduct in a 
purely abstract manner. Such attribute is without sup- 
port; there is nothing to which the test of moral quality 
may be applied. If, on the other hand, we assume the 
idea of duty to be either active or passive, either a posi- 
tive maintenance of rights or an abstaining from infringe- 
ment of rights, there is a natural and logical process by 
which the moral quality of actions is established. The 
opposite course is a reasoning in the air. Duties are de- 
termined without adequate support, and, together with 
rights supposed to flow from them, depend only on a 
shadowy foundation. Rights and duties are correlative, 
but duties are based on the existence of rights, and rights 
imply corresponding duties flowing from them. 

Assuming this view to be correct, it becomes necessary 
to learn what are those rights which belong to human 
beings as human beings. This is established by an 
analysis and close study of the human constitution in 
all its varied properties. Whatever this study shows 
to be necessary to the proper development and susten- 
ance of humanity becomes a right — right to the proper 
maintenance of all the faculties with which human nature 
is endowed. Properly regarded rights and duties work 
together in perfect harmony. The spirit of Christianity 
does not imply a conflict between these two notions. 
It is a perfect system of justice, regarding both the rights 
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of self and the rights of others. It does not inculcate as 
duty self-renunciation to the extent of encouraging in 
others undue assertion. It recognises the possession of 
rights with the privilege, and, in fact, the duty of main- 
taining them, at the same time limits self-assertion within 
just bounds, and above all enforces a due regard for the 
rights of others. Christianity truly understood is in ac- 
cord with, and at the same time is an exponent of, the 
true Ethical theory. 

In proceeding to ascertain the rights appertaining to 
humanity by a close study of the human constitution, 
we assume as a general premise that all the powers and 
faculties with which man is endowed by his constitution, 
in all its departments, are rights to the use of which 
every human being is entitled. This flows naturally 
from the eternal fltness of things, from the notion that 
the gifts of creation are intended for use. From this 
conception follows the idea of duty, which is the obliga- 
tion to develop and give proper action to the faculties 
with which the individual is endowed: (i) physically, to 
so order conduct that the physical nature may develop 
and strengthen, and its powers be exercised to maintain 
their natural status; (2) mentally, that the mental facul- 
ties may have a condition of healthfulness; (3) morally, 
in the formation of character. The faculties with which 
man is gifted are in a measure within his control. By 
diligent care they may be improved; by neglect and 
abuse they may be wasted or destroyed. The harmony 
of existence, even life itself, depends on the proper care 
of the many faculties which constitute life. It may be, 
and it has been urged, that as the individual receives his 
powers for his own use they may be treated as his own 
property which he is at liberty to use or neglect. This 
negatives the idea of duty — that with rights and privi- 
leges there must be a corresponding obligation. It 
overlooks the further fact that the abuse of one's own 
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faculties may injuriously affect the rights of others. 
"Sclf-iove is not so vile a sin as self -neglect." 

The duties thus derived may be considered subjectively 
or objectively. In the former sense, duty follows in the 
lines already pointed out. Applied to the physical 
nature, it requires due care in the culture and use of 
the bodily organs and a restraint of physical enjoyment 
within proper bounds. It demands a care of the mental 
faculties, a control of the passions and emotions together 
with a cultivation of the aesthetic feelings. Above all it 
demands as a culmination of duty, its highest develop- 
ment, the formation of character. As this is concerned 
with all classes of duties, its consideration may be de- 
ferred until a reference is had to the second class of 
duties, viz., the objective. 

The obligation necessarily imposed on individuals in 
reference to theii fellow-beings is negative and positive 
' — negative in the sense that the rights above mentioned 
as appertaining to individuals should be secure from 
disturbance or abridgment on the part of others. But 
the positive idea of objective ethical duties arises from 
the mutual dependence which must exist between man 
and man. The relations existing within a community 
are numerous. The filial relation implies the right of 
care and protection on the part of the child, and the cor- 
responding duty on the part of the parent. The relation 
of the sexes imposes certain duties in accordance with the 
differences of their constitution. A larger development 
of human society increases the variety of the relations 
and enlarges the mutual dependence necessary to the 
existence of society. Each must contribute towards the 
welfare of others by division of labour,— hence the duty 
to perform those offices which one has undertaken to the 
best of one's abiUty, that others may benefit by their due 
performance or may not suffer by their neglect. Herein 
lies the notion of the obligation of contracts. Mutuality 
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enters lai^ely into the consideration of this class of ethical 
duties. A further extension of the idea of mutual aid 
and dependence results in acts of benevolence and charity. 
Between the subjective and the objective ethical ideas 
there may be a conflict. The duty of self-care and pre- 
servation may be subordinated to actions benefiting 
others, and vice versa. There may also be a conflict be- 
tween the objective duties. Some may be magnified at 
the expense of others. How to establish harmony be- 
tween various duties is not easy to determine. May not 
a method be found in development of character? Moral 
character has its basis in the idea of duty following from 
the existence of right. Theories of right and wrong as 
obtained from observation of the results of action are in- 
adequate to explain the moral sense. The intelligence 
to perceive such notions does not necessarily include the 
disposition to obey them, if impulses to the contrary 
exist. An intellectual conception of duty may not sug- 
gest subjective imperativeness. But in a highly devel- 
oped moral character the sense of obligation is paramount. 
Whence comes this sense of moral obligation? Spencer 
derives it from the abstract idea of right together with 
the idea of coerciveness attaching thereto, obtained from 
the analogy with penalties affecting other acts. The 
ultimate effect of acts is contrasted with their immediate 
effect, — hence the idea of obligation in general apart from 
that connected with immediate acts. A cultivation of 
this idea results in habit and in formation of character. 
Given the idea of imperativeness of moral duty in gen- 
eral, particular conduct is determined by its coming 
within the sphere of this law. Spencer states the ap- 
parent paradox "that the sense of duty or moral obliga- 
tion is transitory and will diminish as fast as moralisation 
increases," meaning evidently that habit and character 
have made performance of duty a pleasurable act, and as 
such done without conscious reference to the moral idea. 



:y Google 



44 GOVERNMENT AND THE STATE 

The moral sense has not disappeared, it has become inter- 
woven with the character. 

The different departments of the human constitution 
are so closely allied that different factors go to the mak- 
ing of character, and seem to explain its diversities in 
mankind. They are, first, the physical nature, giving 
greater or less strength to desires ; second, the intellectual 
faculties, giving the power to perceive and to understand 
moral qualities, the power of will to control impulses 
and to direct actions, and the greater or less strength of 
the emotions; third, heredity, which explains variety in 
physical, intellectual, and moral capacities; fourth, edu- 
cation, whereby the faculties have been disciplined and 
improved, or may have been perverted. With the exist- 
ence of the moral faculty is the power of improvement. 
When man has arrived at the stage when conduct is 
within his control, the duty of developing his moral 
nature begins. The character of a people is the aggre- 
gate of human character composing that people. Na- 
tional character is that on which specific government 
acts; it gives the clue to the quality of government ap- 
plicable to a specific people. Rights thus derived have, 
as to the individual, somewhat of the features of property, 
not, as has before been noticed, in an unlimited sense, 
with absolute control, but subject to the duties which 
flow from their possession, thus having somewhat of a 
sacred character, — rights which each individual may pro- 
tect, which others should respect. 

In the State the individual cedes the right, and the 
State accepts the duty, of protection. Ethics thus be- 
comes the basis of Political Science in all its departments, 
the ultimate reference which determines not only what 
are rights, but also whether State actions based on mere 
convenience are in contravention of them. Two im- 
portant questions here assert themselves. The first, to 
what extent may the State assume the protection of in- 
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dividual rights, and how much, on the other hand, may 
be left to the control of the individual. A nict adjust- 
ment of these duties is perhaps the most difficult and at 
the same time the most important problem of Political 
Science. This question is properly considered under the 
title of the Limitations of State Power. The second is 
how far the rights appertaining to man as man are modi- 
fied by the fact of communal existence. To this ques- 
tion the rest of this chapter is addressed. 

There can be no doubt that in properly constituted 
States the rights of man, though limited to a degree, are 
on the whole far better maintained than in a state of 
nature. The safeguards furnished by the State are their 
protection. Some modification of natural rights there 
must be. The necessary conflicts and the attrition of in- 
dividuals seem to effect a limited reduction of freedom. 
Yet not only the greatest good of the greatest number, 
but also the greatest good of individual man, is best 
found within the State. In order to observe the effects 
of communal existence upon admitted ethical rights, it 
is necessary to consider them in detail. Naturally the 
most important right which appertains to man is that of 
existence. One would suppose that no abridgment could 
justifiably be made, yet it may be endangered in the 
common defence,— life itself may be destroyed as the 
only effective punishment for certain offences. What- 
ever theories as to punishment may have been held, there 
probably is no doubt that the only correct one is that of 
prevention, not of course direct prevention, which is im- 
possible, but indirect prevention, effected by the know- 
ledge that crime will be followed by punishment. This 
destruction of life may be justified as the only deterrent 
of crimes directed against human life. In this manner 
the State protects life, and as a further protection pun- 
ishes, though in a different manner, certain degrees of 
negligence which tend to endanger life. Incident to life 
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is personal security, freedom from assault and injury. 
This right may also be properly restricted by risk neces* 
sarily incurred in defence of the State. The right of 
mental and moral safety, including the rights of opinions 
and expressions, religious beliefs and observances, as to 
which the action of the State is merely negative, may be 
modified by the condition that those expressions and ob- 
servances do not, as to one, unjustly affect similar rights 
in others. As to religious beliefs, regard must necessarily 
be had to the predominant religious notions of the com- 
munity and to their possible conflict with settled moral 
and political ideas. The right of property, or of acquisi- 
tions made by labour, physical or mental, may be limited 
by restriction in use as affecting the public health or com- 
fort, by the rule of eminent domain, by restriction as to 
wills, or by limitations of patents and copyrights. Mar- 
riage may be restricted by considerations of age, of 
physical conditions, of relationship, etc. The relation of 
parent and child may be modified by considerations as 
to period of pupilage, and by requirements of education. 
.These subjects in detail belong properly to the depart- 
ment of jurisprudence. They are here mentioned to 
illustrate the statement already made that what we term 
natural rights may be limited by the necessities of com- 
munities. 

The degree of liberty which may be granted or denied 
to individuals will depend on the peculiar conditions of 
each case in question, upon the peculiar system of gov- 
ernment, upon the character of the people to whom that 
system is applied. There must be a proper adjustment 
between these two conditions. Fully realising this fact, 
therefore, it is a matter of the highest moment to take 
care that the character of a people be not altered by in- 
judicious admission of foreigners and an unwise extension 
of political privileges. A lack of care in this respect may 
result in a want of harmony between the people and the 
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system, in a deterioration of the people, in a consequent 
deterioration of the system. The most perfect and the 
most highly developed governmental system is that in 
which the largest degree of personal liberty is allowed 
consistent with the maintenance of ethical rights, and 
this fortunate condition is only attained when the char- 
acter of the people makes such a condition possible. 

All these limitations are directly in line with ethical 
principles. Their purpose is not an abridgment of ethi- 
cal rights, but only such a modification as makes them, 
in the main, more perfect, more secure. In no condition 
of human existence can human rights be so well guarded 
as in a well constituted State. That a State may be 
well constituted, ethical principles should form the base 
and groundwork of its Constitution. 

Every condition of life has its peculiar rights and duties 
arising from the special situation in which human beings 
may be placed, and flowing from the various relations 
created by such situation. These subsidiary rights and 
duties are of course referable to general ethical principles, 
but for convenience of study they may be considered 
apart. Thus in a State the relative position of the gov- 
ernors and the people creates a special condition with its 
incident rights and obligations. There is something of 
mutuality In these duties, but mutuality is not their 
foundation. The fact that two sets of duties are relative, 
that neither exists alone, does not imply that either one 
is the foundation or underlying principle of the other, 
but may imply that they have a common origin. There 
is an apparent interdependence of duties, not an actual 
one. We cannot make duty dependent on the perform- 
ance of a duty by another, nor may a failure on the one 
side justify failure on the other. Such a rule, applying 
to the whole, would also apply in part. Obligations can- 
not rest on so unstable a foundation. A varying standard 
is no standard. Custom fixes points of view. No one 
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will admit that the duty of those intrusted with the ad- 
ministration of public affairs is dependent totally or in a 
degree on the obedience or the loyalty of the people. 
That the duties of the people are not to be measured by 
the actions of their rulers is not quite so clear to the 
ordinary mind. History shows many instances in which 
neglect of duty has thus sought to justify itself. What 
may justify rebellion will be hereafter considered. 

Assuming that these two classes of duties have a com- 
mon origin, where must it be sought? Clearly, I think, 
at the same source from which other ethical principles 
are derived, — in the nature of man. Societies political 
are in no sense voluntary associations of persons for a 
specific purpose. The natural purpose exists, and is a 
guide for the formation or the correction of systems, but 
the voluntary feature, if it ever existed, has long been 
lost from sight. Even if at any one time a purely volun- 
tary State association should create itself, it would sim- 
ply be doing as a voluntary act what necessity demands. 
It would only be obeying a law of man's nature. Under 
whatever system or in whatever form such a society 
might be constituted, it must more or less perfectly fulfil 
the purposes for which all societies of that kind exist. 

Societies have the sanction of personal needs. As they 
can exist only under certain systems of government, cre- 
ating the two classes of the ruler and the ruled, the ad- 
ministrators of government and the beneficiaries thereof, 
the duties and obligations respectively of these two 
classes arise from the inherent nature of societies them- 
selves. This is an abstract statement. The concrete 
application to any particular society is not so simple. 
Yet the general rule holds good; the exceptions are 
justified by the particular facts of each case. This ab- 
stract idea of State existence and the consequent duties 
of the governors and the governed as arising from the in- 
herent nature of man, seems to be expressed in the often 
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quoted and often perverted phrase of St. Paul that, "the 
powers that be are ordained of God." This famous text 
has been a weapon in the hands of the upholders of 
tyranny and of arbitrary power. Thus misconstrued, it 
has imposed upon thousands of well-meaning, but little- 
thinking persons. Its proper interpretation gives to those 
powers just so much of divine sanction as is derived from 
the fact that as communities exist, rulers there must be, 
subject to divine approval if just, to divine condemnation 
if the ofBce is abused. 

From the necessity of the case, many different States 
and peoples must exist on the earth. All persons, 
then, occupy two positions in relation to government. 
They are citizens as to one Slate, aliens as to all others. 
Autonomy requires that as between a government and 
its citizens there should be rights and duties, privileges 
and authority, which do not appertain to citizens of 
other States. Yet as to the main ethical rights there 
should be no discrimination in their application, whether 
to citizens or aliens. Nations should not, in their rela- 
tions to each other, be in a customary position of antagon- 
ism. Since the time when all foreigners were regarded 
as quasi-enemies, a marked change has occurred. The 
facilities of modern travel have made the world more 
nearly akin. The protection which powerful nations have 
demanded for their citizens in foreign lands has intro- 
duced a new principle into international law. Thus in 
advanced States the domiciled foreigner or the tempo- 
rary sojourner enjoys all essential rights equally with the 
citizen. The doctrine of perpetual allegiance is obsolete. 
The chains which bound persons forever to their native 
land are removed. The chances of improved condition 
in other lands are not denied. The right of expatriation 
and change of citizenship is usually regulated by conven- 
tions between nations. These details furnish an inter- 
esting chapter in international law. They all mark a 
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great advance in civilisation, a breaking down of preju- 
dice, a more enlarged conception of human rights. The 
general rights appertaining to humanity are here consid- 
ered, not the special rights and privileges which arise 
within a State. To the privilege of travel, of sojourn, of 
domicile, or of adoption of citizenship, there may be a 
limitation. Every State owes to itself the duty of self- 
protection. If satisfied that the presence of foreigners is 
a danger to its political .system, or an undue strain on its 
resources, then exclusion is just. In the family of na- 
tions each one is supreme within its own jurisdiction. 
Provided that while within its territory the general rights 
of aliens are respected, subsequent exclusion is to be 
treated as a matter of policy, not as a derogation of a 
right. A forcible attack upon this policy of exclusion 
has been made in different instances on the part of highly 
civilised States, directed against States of a lower degree. 
When such a departure from the principle of autonomy 
may be justified is to be determined by the reasons given 
for such action. They should be very weighty reasons 
to draw forth the approval of Christendom. 

The earth being substantially parcelled out among 
nations, every individual must be a citizen of some one 
nation. In his relations to everyone outside of the 
State, the citizen looks to his own government as his 
representative. International law recognises the respon- 
sibility of States for their citizens. It would seem to be 
an inherent right vested at the moment of birth, by 
which one becomes entitled to the protection of the 
State, to be subsequently followed by the obligation 
which that right imposes. This principle is recognised 
by all nations. This rule of birthright is subject to an 
exception, when the parents are only temporarily so- 
journers or are representatives of their own nation. This 
is no denial of the rule stated. The birthright exists, — 
it is only transferred to another State, it being contrary 
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to the notion of human liberty that persons shall always 
be restricted to one country, A second method of ac- 
quiring citizenship is by adoption. This needs for its 
completion two acts — renunciation of allegiance as to 
one State, naturalisation as to another. These acts, im- 
plying by their names a certain sequence, are, in fact, 
simultaneous, and necessarily so, otherwise the status of 
the individual is in suspense. 

The act of renunciation is, therefore, usually evidenced 
by the act of naturalisation. For the reasons before 
stated the methods of naturalisation must be prescribed 
by the State. Until in the process of evolution peoples 
shall have arrived at a nearly equal degree of civilisation, 
and until, by the same process, all existing governments 
shall have attained a certain degree of perfection, unre- 
stricted adoption of aliens will be an unsafe policy. The 
State then dictates the terms of naturalisation, — it may 
enforce exclusion. Before absolutely renouncing alle- 
giance, a citizen should have fulfilled all the obligations 
owing to his State. These should not be evaded by 
expatriation, and the State may properly insist on their 
fulfilment. Questions of this nature have excited con- 
troversies between nations. They are full of details and 
must be settled by treaties. They are within the domain 
of international law, but are here alluded to only in 
their ethical aspect. 

Although a member of a community has, under certain 
conditions, the right of expatriation, no correlative right 
of ejectment remains to the State. The duty of a State, 
in the care of its citizens, is inalienable. That this must 
be the case appears from the fact of the supremacy of a 
government within its own territory, and from the right 
which inheres to everyone to be a member of some com- 
munity. The position of persons evicted from one State 
and denied admittance to another would be pitiable. In- 
stances of this kind are to be found. The enforced 
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exilement from one country and incorporation within 
another has been quite common. It is found in cession 
of territory and with it the transfer of the inhabitants, 
either to the victors in war or by way of purchase and 
sale. If the consent of the inhabitants of the transferred 
territory is not obtained — and it rarely is obtained, — it is 
difficult to perceive on what ethical grounds such trans- 
fers may be justified. As a matter of policy also it seems 
unwise and dangerous. All governments rely in some 
measure on the good-will and support of their people. 
The more nearly a government approaches the represen- 
tative form, the more essential does such support become. 
It will not be found among a people thus forcibly trans- 
ferred. The relation of States to one another is such 
that, although a State might iind it to its interest to get 
rid of some undesirable inhabitants, it cannot impose 
them on any other community, nor is it to be expected 
that any other will consent to receive them. It must 
deal with its own people as it finds them. The conclu- 
sion, then, is inevitable that the separation between a 
State and any of its members can be effected only by 
the voluntary act of the latter. 

Apart from the determined ethical rights above dis- 
cussed, there are certain others which may be termed 
secondary rights, whose preservation is essential to the 
complete enjoyment of the former. These also have 
their limitations. In the main, throughout the civilised 
world the ordinary well-settled rights, and such as are 
easily apparent, are fairly well protected. Those, how- 
ever, belonging to the second class, not so pronounced 
nor so generally understood, are now often infringed. 
They are derived, like the first, from the human consti 
tution, and are necessary to the full and proper use ol 
the human faculties. In instance maybe cited the right 
to the prosecution of the various industries untram- 
melled, except by just limitation, — and of just limitation 
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it is difficult to conceive of any other than the require- 
ment that no industry shall be detrimental to the moral 
and physical welfare of the community. 

The right of association as an economical method of 
conducting industrial pursuits seems to demand as large 
a liberty as is consistent with the rights of others in the 
prosecution of similar industries. Upon all economic 
questions there is a strong liability of legislative erring. 
Political economy is as yet an uncertain science, an un- 
perfected study. The State is not in a position to direct 
industrial movements. When action is necessary and is 
within its proper sphere, it should be as closely as possible 
restricted to the line of its legitimate duty, a care for the 
equal rights of the people. The right of indemnity for 
any injury inflicted by the State is as clear as a similar 
right against an individual. The right of petition for the 
correction of injuries or for legislation favourable to hu- 
man rights is strictly in accordance with the principle 
that regards the State as the protector of its people. 

The statement that impartial legislation should be the 
underlying principle of State action, that the rights of all 
should be treated with equal respect, as an abstract 
proposition, would receive universal assent. It was as- 
serted as a self-evident proposition in the Declaration of 
Independence more than a century ago. It was again 
asserted with a loud voice in France a few years later. 
In that time, however, the principle was rarely if ever in- 
corporated in political Constitutions. Classes and privi- 
leges were the rule, and probably are to this day. But 
it is more in practice than in theory that equality of rights 
is violated. While the principle is distinctly announced 
in State Constitutions as the rule of public action, it is in 
administration constantly disregarded. Moral and intel- 
lectual weakness both make this possible. Wealth with 
its vast influence and its misuse aids corruption, enables 
its possessor to escape penalties and to enjoy privileges. 
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A lack of sound knowledge of political philosophy gives 
rise to wrong methods and unwise policies, effecting in 
themselves a perversion of the principle of equal rights. 
It would not be difficult to instance from political history 
many types of methods and policies deserving this cen- 
sure. The purpose of this work is not to criticise nor to 
suggest methods in detail, but only to point out, if pos- 
sible, the general principles by which they may be tested. 
In one respect the natural and inherent fallibility of hu- 
man nature renders this equal and impartial treatment an 
impossibility. In the punitive system, all must be held 
to an equal responsibility. Yet the varying conditions in 
which individuals are placed must modify their responsi> 
bility. These conditions as a measure of obligation can 
be known only to an omniscient power. They are be- 
yond human knowledge. Hence any defence to a special 
application of an unvarying measure of responsibility 
founded on difference of character, of degree of intelli- 
gence, of moral capacity, or of education, would fail from 
the lack of the power of verification. Apparently, this 
view negatives the prior one, — possibly it may to an 
intelligence superior to human intelligence. To the 
latter, rights and responsibilities admit of no individual 
exceptions. 

The demand for equality of rights is based on the same 
principle as that on which all ethical rights and duties are 
founded, namely, the constitution of man and its needs. 
It is impossible for human intelligence, acting as it must 
within its own limits, not to believe that the human 
stitution in every instance claims the use of all its facul- 
ties. This fact, the State as a conservator of ethical 
rights cannot disregard. To the right of impartial legis. 
lation, communal existence, as in other cases, gives a Hml 
tation. Special exceptions as to mental capacity, moral 
delinquency, the needs of the public service, and others, 
make occasional departure from this rule a necessity. If 
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there is any truth in the saying that exception proves the 
rule, such as these go to confirm the adage. In all those 
works which the State may or may not undertake to per- 
form, which may be left to private direction or be a pub- 
h*c act, as expediency suggests, ethics is simply a guide 
or corrective. Expediency should not prevail against 
established rights. 

If the foregoing words have any weight, they will serve 
to show a close connection between Ethics and Political 
Science in all its branches. The State may be said to be 
an agent, both to enforce ethical rights, and to protect 
them. To the State is the final appeal on the most im- 
portant questions which may arise as to the justice of 
State action. If there is anything of value in the ancient 
fiction of the divine right of the ruler, it lies in the high 
dignity of the office as guardian and protector of ethical 
principles. 
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CHAPTER IV 

SPHERE OF STATE ACTION 

THE *State has been represented as performing the 
office, surrendered by the individual, of sustaining 
rights and of performing certain works deputed to it — all 
being held strictly within the rule of ethical principles. 
But not all rights nor all works are thus surrendered to 
the care of the State. There is a limit beyond which the 
State should not proceed. It is possible to enumerate 
certain oflices clearly within the province of the ruler. 
It is possible also to mention others clearly outside of 
that province. But between these two extremes there is 
3 large area of debatable ground, — debatable in a strict 
sense of the word, as it has never been possible, and prob- 
ably never will be possible, to define abstractly to which 
province it properly belongs. On this ground the old 
battle between individual liberty and governmental power 
has been waged; on this ground the contest of political 
theories still rages. This contest may sharpen the wits 
and exercise the intellects of the contestants to the end 
of time, if the question Is regarded as an abstract one. 
Communism and the paternal theory present the claims 
of the Stale; Democracy the claims of the people. Pro- 
vided there is no opportunity to put into practice the 
opposing theories, some light may be evolved from their 
attrition. In the meantime an impartial observer may 
perceive that the line of equilibrium between the oppos- 
ing forces is a varying one. He may note the distinctive 
positions of the opposing claimants, and as to all others 
56 
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recognise the fact that the problem is to be determined 
by the peculiar conditions under which it presents itself. 
One may also indicate the direction in which an advanced 
political philosophy points, a direction to be followed 
when it may be done with safety. 

We have the testimony of history, that either extreme 
is fatal to good government. The extreme of excessive 
and arrogant power excites a feeling of hostility towards 
the State. In time, its power overreaches itself and its 
overthrow is accomplished. The other extreme of too 
little force presents a condition of affairs equally deplor- 
able. The authority of the government may be so slight 
that its existence is imperilled ; it is inefficient, unable to 
perform its proper and necessary functions; the rights of 
the citizens are not firmly and equally maintained ; weak- 
ness invites foreign encroachment; a tendency towards 
disintegration exists, and a species of anarchy follows. 
Between these extremes a State may exist. Its faults 
will not be vital. A system without flaws is impossible. 
Time, experience, a proper conception of the true nature 
of human rights, and the true functions of government in 
their preservation, may form a system adapted to the 
character and conditions of the people to whom it is ap- 
plied. The secret of the failure of theoretical Constitu- 
tions probably is to be found in the fact that they attempt 
too much, — they lack the power of adaptation, — the 
means provided for the accomplishment of their purpose 
are not elTective. It is far easier to alter and improve an 
existing system than to create one anew. In an existing 
system, while time shows its errors, it also shows the 
method of correction. 

Everyone will admit that it is the duty of the State to 
protect life and property. Everyone will deny that it is 
within the province of the State to prescribe modes of 
dress or the degree of private expenditure. The errors of 
extremes are readily susceptible of criticism, but the 
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middle course, proverbially the safest, is yet the most 
difficult to follow. 

The extremes of too much rule and of too little rule 
have each their peculiarities and their influence, both 
upon the governor and the governed. To the first, the 
term paternal government is applied; to the second, the 
word democratic. No one can deny that there is a great 
deal in a name. To both of these, sentiment has attached 
an idea which obscures their true character. And truth 
is often belied by sentiment: sentiment allied with truth 
has added strength; opposed to truth, it has a mischiev- 
ous influence very difficult to counteract. 

Paternalism in its present meaning has forgotten its 
origin. The idea of stringent rule and inevitable au- 
thority is more conspicuous than that of beneficent care. 
It implies continued direction on the one side, continued 
submission on the other. The extreme of despotism is 
but one form of paternalism. The qualities of these op- 
posing ideas in government are perceived in the efifect 
which each produces upon the rulers and upon the ruled. 

Paternalism magnifies the office of the ruler, — tends to 
a perpetuity of the system, and opposes reform. Upon 
the people the effect is to lessen personal independence 
and self-reliance, to withdraw motives for improvement, 
to prevent a development of better characteristics. Peo- 
ple learn to look to the State for everything, even for re- 
form in the government itself. When those who have 
been brought up in this school demand reform of existing 
errors, they do not look to increase personal liberty as 
the means; they expect such reform to come through 
State action, even if the State authority is thereby in- 
creased. Socialism and Communism, mostly recruited 
from those in whom the habit of dependence is fixed, 
seek the remedies in a still greater degree of State au- 
thority. The paternal form of government is not to be 
condemned in the abstract: it may be suited to some 
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peoples. As is expressed by a distinguished writer, 
"from despotism to democracy there is scarcely a form of 
government which might not, at least in some hypotheti- 
cal case, be the best possible." But the paternal system 
does not educate the people in those qualities which en- 
able them to perform their part in a more liberal and 
advanced civilisation. 

To turn to the opposite extreme, where the power of 
the State is the least and the freedom of the people the 
greatest. The term "democracy " expresses this condi- 
tion, though it ha.s as many degrees as any other form. 
Here again may be noted the insufficiency of names. 
Democracy, meaning the rule of the people, ts mislead- 
ing. Universal suffrage does not necessarily make ultra- 
democracy. An elective monarch may be absolute. An 
hereditary monarch may be much restricted in authority. 
The more or less popular feature of election determines 
the character of a government less than the degree of 
power intrusted to the government, and the system of 
administration. 

There is no doubt that freedom of individual action, a 
lack of dependence on a higher authority, fosters a spirit 
of self-confidence, a reliance on one's own powers, and 
thus far is favourable to such condition of a people as 
makes an enlightened form of government a simple pos- 
sibility. On the other hand, it also fosters an impatience 
of restraint, a tendency to oppose the exercise of au- 
thority, to assert self-interest against the interests of 
others. This condition also as to the administrators of 
government detracts from the sense of responsibility and 
the beneficent dignity which accompanies responsibility. 

Comparing these two extreme systems, much more in 
the direction of political advancement is to be hoped 
from the one than from the other. It is more difficult to 
detract from power than to add to it, because those hav- 
ing it are loath to resign it, and those who have long 
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been subject to it have not learned to do without it. 
But a people unhampered by the precedent of extreme 
authority will welcome such addition to that which exists, 
as its need becomes apparent. 

Here is a clue to the course to be pursued in our search 
for the principle on which the extent of State authority 
is based. We must commence at the lowest degree of 
State power which previous study has shown to be neces- 
sary, and ascend as the additional requirements of com- 
munities become apparent. 

The extreme difficulty of fixing a standard of State 
action lies in the undoubted fact that a different rule 
must be applied to each State, according to the varying 
conditions of density of population, the character of the 
people, the system under which they have hitherto lived, 
and the fact that a change, in condition makes necessary 
a change in methods. Nevertheless, if the main princi- 
ples on which all rule should be founded can be set forth, 
they may furnish a test or at least a guide to determine 
this important question. 

In a prior chapter it has been asserted that the very 
existence of government must be justified by its necessity 
as a means of fulfilling an office which it alone can ac- 
complish. Apply this same idea to every act of govern- 
mental authority, letting each act be judged by its need 
to accomplish the just purpose for which alone authority 
exists; assume the postulate that the right of human 
freedom is supreme, that every restriction on such free- 
dom is permitted only for the better security of human 
rights in the main ; apply to each act the question 
whether it is in pursuance of the legitimate duty of the 
ruling power, — and a rule is obtained, built on the cardi- 
nal idea of human liberty and right. It is not an in- 
elastic rule. The results of its application may vary in 
different cases and at the same time be consistent with 
itself. Its application wiU rob revolt of its excuse. 
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The tendency of governments and of peoples varies. 
In The United States, the direction is towards diminu- 
tion of governmental authority. Even business of a pub- 
lic character is often left to private enterprise, upon the 
theory that it will be better conducted than under gov- 
ernmental control. So largely does this idea hold that 
the fact is often overlooked that works of a public or a 
quasi-public character are not strictly private enterprises, 
to be conducted solely in the interests of the owners. 
Works of this kind are, in fact, doing a public work and 
should be governed by the strict requirements of such 
work, more especially wherever privileges and monopolies 
are granted and where private property is taken for this 
special purpose by the supreme authority. It must not 
be forgotten that the exercise of this power is justified 
only by public need, though the work may be deputed to 
private hands. This fact has been disregarded by the 
State itself in many instances, as evidenced by the pas- 
sage of general laws of incorporation. Such laws may 
be proper when applied to business corporations doing 
only the work which individuals might themselves do; 
but improper in the case of public work. This should 
come under special authorisation, in view of a special 
need. 

The opposite tendency is observed in most countries of 
Continental Europe — the tendency to extend the opera- 
tions of government. It is easily possible that in many 
instances both the character and training of the people, 
and the system and practice of government have made 
a large extension of functions a necessity. But in other 
cases neither the needs of the people nor the peculiar 
character of the governmental system make such ex- 
tension practicable or desirable. Of the requirements of 
special cases, it is not easy to judge ; but of tendencies one 
may express the general opinion that the direction to- 
wards the reduction of functions is, ccBteris paribus, likely 
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to conform best to the theories of good government. A 
multiplication of functions exerts a strain upon the sys- 
tem, and is liable to effect a diversion from its true pur- 
pose. It would be veiy convenient, in order to fix the 
limitations of State authority and duty, to establish a 
working rule under which each case might be brought as 
it arises. For the reasons heretofore stated, such a sim- 
ple method of determining questions cannot be had. We 
must refer them to the general principles which have 
been set forth. But the method of application may be 
exhibited somewhat in detail. 

These general principles are, as before stated : ist. That 
it is the duty of the State to protect the rights which are 
well established according to the ethical principles as 
above enunciated, wherein man, according to the existing 
social conditions, is unable to protect himself in their en- 
joyment. 2d. That when such rights are not directly in- 
volved, acts of policy should carefully avoid infringement 
of any right, and in themselves should be directed to- 
wards the better security of rights. 

The application of these laws will more distinctly ap- 
pear, as the various functions of the State are considered 
in order to ascertain their need and extent. In addition 
to the principles above named, the historic test should be 
applied wherever it is possible to collate facts, to establish 
relations between cause and e^ect, and to verify or dis- 
prove theories. 

The right to life, and the duty of the State to protect 
it, will be admitted without question. Yet this duty is 
incompletely performed without protection, not only 
against direct assault, but also against what seems to en- 
danger life, and not only to endanger it, but to render its 
existence less perfect. Enforced hygienic precautions 
are within this meaning. This affords a striking illustra- 
tion of the additional measure of State action made 
necessary by the density of population, the jostling of 
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propinquity, and the corresponding need of personal re- 
striction due to the same cause. 

The freedom to occupy any portion of the earth's sur- 
face which one may desire, at first sight appears incon- 
trovertible. This idea has served as the text of many 
wild notions leading to dangerous errors — the more 
dangerous as their plausibility is marked, their theories 
being very attractive to some minds. The earth is said 
to be a gift to the whole of mankind and inseparable — 
any restriction of its use a denial of a divine right. The 
very notion of a several property has excited the ire of 
some political sects. So far from its being a truth that 
nature has granted the privilege of general occupation, the 
fact is that nature itself has set bounds to unrestricted oc- 
cupation. Difference of climate and difference of race ef- 
fect a limitation. From a large portion of the earth some 
peoples are by their constitution absolutely excluded. 

Race peculiarity has made a very comprehensive society 
an impossibility. Societies are naturally divided accord- 
ing to the special traits of peoples. With increase of 
population distinctive features become more marked and 
form a bond of union, creating societies within societies. 
Nations thus necessarily constituted must be geographi- 
cally limited. From the nature of the case, then, apart 
from voluntary act, the earth has come to be parcelled out 
among various communities separated from other com- 
munities by a natural coherence of its members. Each 
nation must have its special polity, and all property 
within the limits of the State must be held subject to the 
rules adopted by that particular community. The his- 
tory of the human race shows that the tondttions thus 
expressed are imperative, and negatives the general prem- 
ise of the right of universal occupation. If a commu- 
nistic right is to be sought, it must be looked for within 
some of the divisions which the genius of humanity has 
made necessary. 
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It is by no means to be implied that territorial limits 
are exclusive. Though, as before mentioned, the right 
of exclusion must exist, yet whatever rights to the use of 
territory there may be, they must be held in the manner 
dictated by the State. Wc are here confronted by the law 
of density, so to speak, with the fact testified to by all ex- 
perience, that there is an abridgment of freedom propor- 
tionate to the density of population. In sparsely settled 
countries freedom of locomotion is but little restricted, 
and little of special property is to be found, yet it is to be 
remarked that what special property there is, is more 
jealously guarded than in differently constituted commu- 
nities, and for the obvious reason that its possession is 
usually of the most vital importance to the possessor. 
There is no doubt that the sacredness of property has its 
most striking exposition where the laws are the fewest 
and property the least varied. In such places also 
human freedom is the largest, the State care of the 
person the least. 

It is instructive to study communities in their different 
stages. In the earliest and rudest are found the germs 
of laws and institutions to be largely developed in ad- 
vanced stages. The difference between the extremes is 
in degree more than in kind. The right of property, as 
before mentioned. Is maintained with perhaps greater 
tenacity in ruder communities than in more advanced 
ones, though applied to fewer objects. The right of life 
cannot be so carefully guarded by the State, but its in- 
fringement is often punished with greater severity. In 
theory, the more important rights of humanity are ac- 
knowledged, though the methods of guarding them are 
imperfect, much being left to individual care, but little to 
the care of the State. 

The complexity of affairs in a highly civilised and 
closely settled society tends to obscure certain principles 
in themselves simple and easily derived. In all social 
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and economic questions this difBcuIty is conspicuous. It 
is by no means easy to disentangle the main question 
from collateral circumstances which confuse it. Accord- 
ingly, diametrically opposed views are maintained with 
the utmost obstinacy, when each side is partly right and 
partly wrong. The subject of the right of private prop- 
erty has developed two sets of opposing views, the one 
holding to its inviolabiUty, even to the extent of sustain- 
ing its abuse, the other denying that there is any such 
right. 

The attempt will here be made to correct some of the 
errors which each of these sets of views incloses. It has 
not needed a far degree of civilisation to originate the 
idea of private property. The presence oC more than one 
person within a definite territory is sufficient to make the 
claim at least to appear. The savage would resist to the ut- 
most of his ability an attempt to dispossess him of the 
clothes he has fashioned from the product of the chase, 
or the hut which his own hands have constructed as a 
protection against the weather. He would share them 
with another only if compelled by force, or as an act of 
benevolence. He believes their possession to be neces- 
sary to his existence and comfort. He reasons that they 
belong to himself as the result of his labour and skill, — 
and his reasoning is sound. The earliest associations of 
human beings very likely had for their purpose the pro- 
tection of these very rights against forei'gn encroachment. 
We may, like the savage, base this right on necessity and 
natural claims to the results of our own exertions. Let 
us apply also the historical test, to decide whether or not 
this right has aided the improvement of mankind, has 
furthered the march of civilisation. 

As society advances, as the comforts and the conveni- 
ences of life become more abundant, so do the objects of 
property increase. The luxuries of one age are the 
necessities of another. As all this has been brought about 
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by the exertions of individuals, and as such exertions 
would be of no avail unless their products were made 
secure, the right to the possession of one's acquisitions 
may be regarded as furnishing a motive to exertion. 
Contrasting the present condition and the past progress 
of two countries, the advantage will be found on the side 
of that one in which the results of labour are best assured. 
Thus the historical experience of the utility of the right 
of property as a means of progress, and the argument of 
its necessity and of the natural reward of labour, unite in 
sustaining the right. The State, therefore, usually rec- 
ognises its existence, assures its possession, regulates the 
method of enjoyment, and in some cases the mode of 
acquirement. Familiarity and long usage have a ten- 
dency to merge the concrete into the abstract. We cease 
to investigate the title to that to which we are long ac- 
customed ; we rely on prescription. In this way that 
which in its origin had a good reason to be, may in time 
have become so changed as to have lost the character on 
which its original title rested, may be sustained only by 
the abstract idea. A constant examination is necessary 
to know if the original claim still exists. 

It is held by some that, granting the claim of the 
original acquirer, one who takes by inheritance or by 
bequest stands in a very different position, that none of 
the justificatory reasons above alleged can here apply. 
This is true. To sustain the right of possession in the 
recipient, the right of the donor to give must be made 
apparent. It has been assumed that security of possession 
is a strong motive to exertion. It is a wise policy in 
every State to encourage industry, and to a certain ex- 
tent, frugality. Surplus products beyond the needs for 
daily consumption form a reserve fund for a time of 
need, the proverbial rainy day. A still more effective 
use of this fund is as a means by which personal improve- 
ment is effected and the effective force of future labour 
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greatly enhanced. It ts oat strictly within the province 
of this department to deal with economic questions, still 
it may be permitted to suggest in a few words in what 
way such surplus funds arise. Suppose, at any one time, 
the daily labour of a people to be sufficient only for the 
sustenance of themselves and of those dependent on 
them. Evidently, as long as this condition remains, so 
long will the position of a people be stationary. Sup- 
pose a second condition, when the profits of daily toil are 
more than is required for daily sustenance. Then there 
comes an accumulation of products, creating a fund 
which may be used in more ways than one. It may 
afford the opportunity of enjoying the luxury of idleness 
until the fund is exhausted ; in which case the stationary 
condition continues. It may, by liberating labour from 
the daily needs, employ it in bettering the condition of 
the people and in devising appliances by the aid of which 
human labour may become more efficient, its product be 
increased and better preserved. Here the stationary con- 
dition ceases, improvement begins. Progress leads to 
further progress. A judicious use of accumulated indus- 
try alone makes possible a state of high civilisation. It 
may surprise some to whom the word "capital" is ob- 
noxious, to know that it describes the reserve fund from 
which such beneficent results have arrived. Great results 
are effected by the assistance rendered to present labour by 
past labour. If, then, industry and frugality have accom- 
plished so much, it behooves the State to foster industry 
and frugality in its people. One method of doing this 
has been pointed out : the securing the products of labour. 
Another may be the enabling one to bequeath them to 
those allied to him by ties of blood or even of friendship. 
Property being assured to its possessor during life, a 
necessary question arises: What disposition should be 
made of it after the death of the possessor? Either it 
may appear that some person or the community in 
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general has a just claim upon the property, or, failing 
that, it becomes a question of policy. But that any mat- 
ter may be treated as one of policy, it must be shown to be 
quite outsidi: the question of right. In many cases prop- 
erty, being the result of labour and frugality, would not 
without them have existed at all. Here no valid claim 
in opposition being allowed during the life of the pos- 
sessor, there is no foundation for any subsequent claim, 
excepting such as may arise out of existing personal re- 
lations. In all civilised communities where the family 
relation is maintained, the obligation which everyone 
owes to support his family is recognised. Claim on 
property, then, is a continuation of the claim on the 
person, and may properly continue in favour of those 
who, by reason of age or sex or some peculiar mental or 
_ physical condition, are incapable of self-support. But it 
is not possible for the State to make very nice distinc- 
tions, to determine exactly how long the circumstances 
on which a possession is based continues. Consequently, 
it has been usual to vest an estate in the immediate de- 
scendants of an intestate without considering whether or 
not the self-supporting condition was present. The 
claim of right is continued beyond its need as a matter 
of necessity or of policy. 

If the obligation of support on the part of one having 
others dependent on him, usually recognised and en- 
forced, is properly continued after the death of the pos- 
sessor, it is difficult to understand why the power of 
bequest should be allowed in opposition to the recognised 
claims. Beyond such claims any other permitted dispo- 
sition is to be justified only as a matter of policy, and 
that only when not in derogation of a right. A directly 
operative motive to industry is the notion that one's 
property is subject to disposition by will. This is a sen- 
timent, perhaps, but sentiment has a powerful influence 
on the human mind. 
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As a matter of policy, the idea may prevail that the 
fund obtained by taxation for the expenses of State ad- 
ministration should be regular, or at least should be 
directly adjusted to its purpose ; that sums reaching the 
treasury in irregular or uncertain ways form a fund not 
readily traced, and that its application cannot be easily 
guarded. In pursuance of this policy a system of be- 
quests, not doing viofence to any established right, may 
be justified. Upon the same ground descent of property 
to others than those of one's immediate family is 
permitted. 

It is always the safest plan in judging of the expedi- 
ency of any measure to consider its possible defects as 
well as its possible benefits. There appear to be two pos- 
sibilities of evil in permissive bequests and in inheritances 
beyond the limits above indicated. One is an undue ac- 
cumulation of wealth in the hands of a few; the second, 
the liability of its misuse by those who have not acquired 
it by their own exertions. Speculations on topics of this 
nature are verified or contradicted by experience. In 
this country neither law nor sentiment has favoured the 
notion of primogeniture. In early history are found in- 
stances where pride of family name or of family estate 
has induced a voluntary continuance of this rule for per- 
haps several generations. But as a custom it cannot loi^ 
continue in opposition to the general sentiment of a 
more equal distribution. By divisions and subdivisions, 
the tendency is toward a disintegration of estates. The 
history of bequests in this country, in spite of a few strik- 
ing exceptions of some instances where lack of wisdom 
more than of good intention is evidenced, has in the main 
been free from injurious tendencies. The just claim of 
dependents are usually well considered, and the country 
is dotted with educational and charitable institutions 
created by the benevolent bequest of their founders. In 
other countries a disposition to form large accumulations 
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of property, even when not directly favoured by the law, 
is evident. This inclination is especially marked in Eng- 
land, where it is the result of historic causes. [A bill 
introduced in the House of Lords on March 7, 1893, 
providing for the distribution of real property in the same 
manner as personal property, was strongly opposed, as 
striking at lai^e estates and effecting a fundamental revo- 
lution in the system of inheritance.] Whenever such 
tendency exists it seems quite within the competency of 
the State to make such restrictions as a wise policy may 
dictate. Apart from the recognised claims of immediate 
dependents, the question is one not of established right 
but of the best interests of the whole community. 

The second possibility of evil to be considered is a 
probable increase of large wealth not acquired by the in- 
dustry of its possessor. There is a presumption that 
large wealth in the hands of one or a few is detrimental 
to the community, arising from the fact that capital, 
which should be used in productive employment, may be 
used in idle luxury, and from the consequent corruption 
which such use entails ; also that it grants to its possessor 
a vast power and influence liable to abuse. Here is an 
argument from the power to the abuse, — an assumption 
that the evil propensities of mankind will assert them- 
selves whenever the opportunity is given. This suppo- 
sition is far too general. Resorting again to experience, 
does not that show, as might readily be expected, that 
the manner in which wealth has been acquired furnishes 
a tolerably accurate prediction as to the manner in which 
it will be used? Everyone respects the virtues of fru- 
gality and industry. Everyone believes that the wealth 
obtained by the practice of those qualities is fairly 
earned, and that it will be fairly used. The training ob- 
tained during its acquisition will probably qualify one for 
its judicious use. No such guaranty is found where 
wealth has been obtained by inheritance or bequest, 
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though the Hability to waste and extravagance is greater 
than to improper and vicious use, detrimental to the com- 
munity. As before stated, fortunes thus obtained are 
not, according to the customs of this country, likely to 
be very numerous or of very large amount. The reason 
given in favour of permitting bequests may override the 
remote probabilities of their misuse. 

There is another class of owners of property distin- 
guished from all others by the method in which the 
property has b«en acquired — the method of speculation 
or of corrupt practices. There are good grounds for be- 
lieving that the popular feeling excited against the pos- 
sessors of wealth at certain periods is in reality directed 
against those who have obtained it in this way, and 
that it comes from a conviction that the wealth thus 
acquired is not deserved. The public mind, unable to 
make the distinction between the well-gotten and the ill- 
gotten, includes them both in its anathema. In truth, 
the ill-gotten wealth is usually perpetuated by the same 
means by which it was acquired, and thus continues to 
justify public reprobation. 

Such a condition of affairs presents a difticult problem, 
with which the State is required to contend. There is 
the liability to the same error as the popular one in the 
difficulty of distinguishing the origin of the whole or of a 
part. There is the danger of making the just suffer with 
the unjust, so that a radical remedy is impracticable. 
Still, measures of a preventive or of a corrective nature 
may be applied. It is by no means unlikely that for the 
opportunities of getting wealth by improper means and 
of ill-using it when obtained, the State itself has been tn 
fault. The possibilities of obtaining wealth by unfair 
means may be owing to faulty economic or financial 
measures, or to undue partiality towards some special in- 
dustries. The possibilities for the corrupt use of wealth 
may be due to a faulty political administration, to an 
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incorrect penal system, or to negligence in its enforce- 
ment. It is not to be wondered at that the spectacle of 
wealth, known to have been unjustly obtained, or to be 
unworthily used, should excite popular discontent, and a 
conviction that a system which fosters or at least permits 
such errors is itself in fault. It is the duty of adminis- 
trators of public affairs always to heed the signs of the 
times, to regard exhibitions of discontent as a public 
symptom of some disorder in the body politic, and to 
seek its causes. 

At the. present time the greatest abuses of the rights of 
property are exhibited by corporations. Whether lack- 
ing the proverbial soul or whether division of responsi- 
bility diminishes its weight, the fact seems unquestioned 
that persons acting in a corporate capacity are guilty of 
faults from which individually they would shrink. The 
power for evil is as much the greater as the aggregation 
of wealth exceeds individual wealth. Whatever abuses 
may exist in the system of corporate privileges are clearly 
within the power of the State to avoid, if not to correct. 
It is only by the grace of the State that corporations 
exist, and not in virtue of any inherent right. The au- 
thority which grants them extraordinary powers for 
specific purposes, may, when creating them, apply re- 
straints and attach conditions as security for their proper 
use of the powers granted. 

So far, property rights have been considered without 
regard to kinds, tacitly assuming that the different kinds 
rest on the same general grounds of right, differing only 
in degree and in modes of enjoyment. Considering at 
present only material things, it has been strictly maiur 
tained by some political philosophers, and by some who 
are not philosophers at all, but whose zeal and earnestness 
entitle their views to respect, that land differs from all 
other material things in those qualities which unfit it to 
become the subject of private occupation, and that such 
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occupation is in contravention of well-established rights 
appertaining to human beings in general. It is proper, 
then, not for the sake of discussion, but to seek the true 
light in which the subject should be placed, to determine 
if the rules by which the right of property is fixed can 
properly apply to land as to other material things. Its 
apparent difference from all other things is marked. It 
is not susceptible of direct appropriation as are moveable 
things. It exists always, and is not the creation of hu- 
man industry. If the right of property were based on 
labour alone, almost everything which we have been ac- 
customed to think of as property would be excluded 
from the category of proprietary things. Labour creates 
nothing. Applied to existing material, it fashions such 
material for use. The product of labour then is a union 
of material and labour in varying proportions. In some 
cases the value lies mainly in the labour and skill em- 
ployed in the construction; in others, labour has done 
little more than to render something available: in all 
there must have been a property in the material before 
labour can be employed in its improvement. But as 
everything on which labour may be expended is attached 
to or grows out of the soil, or is dependent upon it for 
existence, the acquiring possession of the material of 
labour may require the possession of the land on which it 
subsists, or of which it forms a part, for various periods 
of time. The necessary duration of these periods may 
be limited to a few moments or hours, or may extend to 
years or to a long succession of years. 

It should be noted also that exactly as societies ad- 
vance from a loosely populated and ruder condition to a 
more densely populated and more complicated condition, 
so do the various industries in which society is occupied 
become more elaborate, and the structures needed for 
their prosecution are made possible only by a long posses- 
sion of the land on which they may be erected. Similarly, 
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improved systems of agriculture are made possible only 
by assurance of long possession of the land to which they 
may be applied. Thus, between labour, the material on 
which it operates, and the land from which the material is 
produced, there is a close and necessary association. 
Tenures of land so obtained continue only as long as the 
need of continuance remains. Further extension must 
iind its justification on other grounds. But neither a 
limited nor perpetual right to property of any kind may 
be permitted, if in violation of well-settled rights apper- 
taining to humanity at lai^e. It has been asserted by 
some that every private ownership of land is such a vio- 
lation. Politics has probably more than other branches 
of learning been dominated and misled by theories. The 
mischief caused by theories, unsound in themselves, or, 
if correct, improperly understood and carried to fatal 
conclusions, needs to be dealt with very leniently. It 
is usually the work of high-minded, zealous men, directed 
by the best motives, but often failing to correctly ap- 
preciate the theories which they espouse. The cause of 
humanity may often implore to be defended from its 
friends. 

It is an attractive notion, that all mankind, all animal 
life, in fact, has a claim upon the earth for subsistence. 
Each new arrival presents a claim for such a share of 
land as may be necessary for habitation or support. 
There is such intimate association between life and the 
earth which supports it that the two are not severable by 
human act. The earth is for the use of man and of all 
men ; consequently, a several appropriation of a portion 
is a restriction, as to that, of the rights of all others. 
This permission may absolutely exclude many from a 
participation in that on which nature has granted them 
an interest. The picture of the landless man with no 
abiding place of his own, except as its use may be 
granted by benevolence or purchased by labour, is not 
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attractive. The picture of every man under his vine and 
under his fig-tree is a pleasing spectacle. Nevertheless, 
it may be that the former condition may, more nearly 
than the latter, accord with the beneficent use of the 
earth's surface. The truth that the earth is designed for 
the use of man must be accepted with an explanation of 
its meaning, the explanation being that it is designed for 
the support and enjoyment of man in the manner in 
which that support and enjoyment can be most thor- 
oughly and satisfactorily afforded. This view negatives 
the conclusion of an unparcelled use of land. In truth, 
such use is compatible only with the nomadic state. In 
all other social conditions a more economical use of land 
is imperative. In even moderately compact communi- 
ties a large portion of the people not only has no landed 
possession, but does not require any, and would be em- 
barrassed by its possession. In the divisions of labour 
some industries require the possession of land in greater 
or less quantities ; others require very little or none ; and 
the product of the latter class of labour grants the en- 
joyment of the products of the former. It appears, then, 
that no inherent natural right forbids the several pos- 
session of land, that, on the contrary, its use for the gen- 
eral benefit of mankind is better thus assured than by 
other methods. 

The right to possession of land during the periods 
needed for the proper application of labour being con- 
ceded, the question still remains whether it may justly be 
continued beyond such requirements. Here we must 
avail ourselves of the experience of the past, to learn if 
such extension has produced good results. It is not the 
part of wisdom to find in its antiquity the sole recom- 
mendation of a long-existing institution. It is equally 
unwise to deny that long existence under varying condi- 
tions creates a presumption of fitness to a purpose. In 
the history of politics and of institutions abundant 
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instances are found of the various systems of tenure of 
property. The unparcelled, unrestricted use, the tem- 
porary use limited by the direct needs of occupation, the 
permanent and well-secured interests — all have been ex- 
hibited in their different stages of progress. We need 
not expect much enlightenment from a study of very 
early systems. They show the effects of certain meth- 
ods, but under conditions different from those we are 
obliged to consider. In modern highly developed States^ 
an agreement is observed in the holding of private prop- 
erty in land. This policy has been reached in course of 
development. In almost every case the reservation of 
common lands has been abandoned from the conviction 
that such use is not the best for the common interests of 
the community. Agreement on this question of private 
property is found in modern States having different sys- 
tems of jurisprudence under which property rights are 
governed or restrained. The various statutes for quiet- 
ing possession give evidence of a policy of security as 
opposed to frequent changes and disputes. 

Another objection to property in land here suggests 
itself, — the liability to abuse. In order that this objec- 
tion may be held valid, one or both of two postulates need 
to be assumed : that use of land is necessarily or frequently 
to the public detriment; that it is not within the legiti- 
mate power of the State to restrict this use within proper 
and wholesome limits. The first of these assumptions is 
negatived by experience; the second, by the theory of 
State limitation of property rights. The facts seem to 
be that in communities where freedom of action is not 
unduly restricted, an enlightened self-interest usually 
dictates such employment of property as is for the benefit 
both of the owner and of the community, that instances 
to the contrary are exceptional, and that such instances 
are within the restrictive power of the State. It has 
been asserted in preceding pages as a cardinal principle 
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that all rights are subject to such limitations as do not 
destroy them, but rather strengthen them in their very 
essence. Property is subject to this treatment. 

In every enlightened State we observe restrictions on 
the use of property to the eflect that it shall not interfere 
with the just rights of others, which just rights are 
equally modified. This restrictive power is not always 
well used. Sometimes the individual suffers, sometimes 
the people. But we cannot accept as a valid argument 
against a right or a power otherwise well established, that 
it may be liable to abuse, unless the possibilities of abuse 
may neutralise the good effects of the use. Corrective 
power against personal abuse should reside in the Slate; 
against administrative abuse, in Constitutional restrictions. 

The argument against property in land has availed 
itself of one possibility of misuse in the direct disposition 
of the land itself. In some populous countries large 
tracts have been retained as unproductive wastes for the 
gratification of the sporting propensities of some wealthy 
owners. This may in some cases be a gross abuse of 
property rights. No one can absolutely separate his in- 
terest or his duty from the community of which he forms 
a part. The aggregate virtue, industry, frugality, and 
wealth of a country form its character. To attain a high 
character, solidarity of a people is necessary. Its mem- 
bers are so closely associated that personal use of property 
has a general effect, and, conversely, general methods 
effect individual property. Mutual obligation imposes 
on each one the duty of making such use of his rights 
that both his own and the general interests may be ad- 
vanced. The appropriation of a large tract to personal 
gratification, its withdrawal from productive use may, in 
a certain proportion of land to the population, effect a 
serious injury on the people, and amount to an indirect 
abuse of property right. Upon the lines of State duty 
and proprietary rights, as above set forth, it seems clearly 
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within the competency of the State to apply necessary 
restrictive measures. 

The question of property in land has been dwelt on to 
decide whether there is any special quality in property 
of that nature which withdraws it from the category of 
permissible property rights. If it has been fairly and 
justly considered, the conclusion seems warranted that it 
involves no negation of conceded ethical rights, that it is 
needed as the aid to labour or as a means of its applica- 
tion, and that the experience and practice of mankind 
has sanctioned it as the most efTective method of render- 
ing land available for the needs of humanity. Thus it 
seems to be justified both by reason and by precedent. 

When, according, to advance in civilisation, in density 
of population, etc., private occupation of land has be- 
come necessary, there still must remain some which is 
not appropriated, but which is devoted to public use. It 
may t>e noted also that the area of public land diminishes 
with the increase of population. Common lands are re- 
duced in quantity and finally cease to be. And though 
the public right in waters remains, the banks of streams 
have been appropriated to commercial use, in accordance 
with the needs of modern societies and for the general 
benefit. But there still remains some land not suscepti- 
ble of individual appropriation, the use of which must be 
in common. The needs of locomotion, of access to dif- 
ferent portions of the earth and even of access to and use 
of private property, necessitates a system of highways. 
They are for general and common use. The soil may be 
vested in individuals without present right of possession, 
with only a reversionary right in case of abandonment. 
Whichever method policy or circumstances have adopted, 
the public right exists to the absolute exclusion of all 
private rights which may conflict with public use. 

While property in highways may be said to be vested 
in the State, it is so in a restricted sense. Absolute prop- 
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erty right does not exist. Although a highway may be 
disused when its need has ceased, and be sold or reverted, 
yet while it continues a public way no use inconsistent 
with such public use may be made of it. The purpose 
of highways indicates the sole manner in which they may 
properly be used. Any diversion of such use is an in- 
fringement of public rights. The State as such holds the 
property in trust for the specific purpose of its creation. 
Though no Constitutional restriction interpose in re- 
straint of State power, prescription and purpose define 
the limitation. 

Individual abuse of common rights is rare, excepting 
as under State permission. The most common violations 
of public rights appear under the guise of public benefits. 
Modern methods of transportation seem to justify a new 
use of highways; but it is a serious question whether 
they are not an improper use of public property, an ex- 
clusion of general public use, and a diversion of such 
property from its legitimate purpose. 

Before leaving the subject of property and the right of 
property, recent discussion has compelled the considera- 
tion of a form of this right or rather a proposed limita- 
tion. The proposition has been advanced that, granting 
a property in the product of labour, an increase in the 
value of that product not owing to the exertions of its 
possessor should not vest in him such added value. This 
claim seems to be presented only against property in 
land, though it is difficult to understand why it may not 
equally apply to all forms of property. The value here 
meant is the only one which in any degree is susceptible 
of determination, the commercial value, that of sale or 
payment for use. The value to the owner for personal 
use cannot readily be estimated. This increase of value 
may be the effect of a variety of causes, in nature, in 
public work, or in the progress of general industry. 
Probably the most common efficient is the influence of 
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contiguous industries. And as these are prosecuted by 
persons acting entirely for their own profit and advan- 
tage, they can claim no interest in the indirect effect on 
the properly of others than themselves. It is proposed, 
then, to vest the increased value in the State, as a means 
of distribution throughout the community. The pur- 
pose is not to grant this increased value to those who 
have produced it, but to detach it by taxation from the 
property of one who has not earned it by his own efforts. 
As the public also has not earned it, there is no plea of 
the satisfaction of rights on behalf of anyone. It is 
simply deprivatory. 

Whether or not this course would be wise or just as a 
matter of policy, a just and equitable application would 
be beset with difficulties. In most cases increased value 
is due, partly to the industry and skill of the possessor, 
and partly to many other causes in which he has not par- 
ticipated. To separate the one from the other would be 
a task far exceeding the capacity of any governmental 
body. Upon this point an object-lesson of the most 
valuable kind is found in a peculiar system of taxation 
existing in some places by the name of assessment for 
benefits. It has a better justification in principle than a 
general absorption of increase, as the benefit real or sup- 
posed comes directly from the act of the body to whom 
the tax is paid. The theory is that when a public work 
is done the increased value which it creates should be ap< 
plied to the cost of the work. The theory is very fair in 
appearance. The fact is that the taxation founded on it 
is of a most unjust and insidious character. Recognising 
the fact that the actual commercial value of any property 
can be really known only as shown in actual market, and 
that opinions as to a supposed value will differ very 
largely, the practice, and the necessary practice, is to 
estimate the increased values of specific pieces of prop- 
erty within a certain district supposed to be benefited 
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by the work in question, and by taxation to divert all or 
a portion of the increase into the public fund. Thus it 
may happen, and does happen, that the estimated increase 
may be greater than in fact, or there may be no increase 
at all. Inequalities of a gross kind may arise. The 
insidious nature of this tax is found not only in the neces- 
sarily arbitrary nature of the assessment, but in the com- 
paratively small area which at any one time is subjected 
to this form of taxation. If unjustly administered, the 
protest is too limited to be heard or to be effective. The 
public is not usually much concerned about the injustice 
practised by its representatives upon a small portion of 
itself. The injured portion is in time merged into the 
general disregarding public, and the same practice may 
be again employed in some other small section of the 
community. The possibility of injustice in such a system 
is immense. If, then, the difficulties of a just appropria- 
tion of increase in such a limited and direct manner are 
so great, the attempt on a larger scale to correct the con- 
stant variations of values is a nearly impossible task. 
Every species of property ts liable to fluctuations arising 
neither from the fault nor by the exertions of the owner. 
An undue increase of the functions of the State would 
follow from the attempt to adjust these inequalities. 
Both the unearned increase and the undeserved decrease 
may be left to natural causes. Whatever variations may 
arise from the fraudulent practices of members of the 
community, or from unwise legislative measures, are 
properly within the duty of the State to correct. The 
objectors to certain forms of property look uniformly to 
State appropriation as a corrective remedy. The vesting 
of property in a community, instead of in individuals, is 
equally an act of proprietary right, directed against all 
without that community. This may be in the form of 
the older paternalism or of modern socialism, wherein 
the State as to property is a large co-operative society. 
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Whether the State may, according to the best conception 
of its duties, extend its functions thus far is a matter for 
further consideration in its appropriate place. The re- 
striction of personal liberty of motion involved in the 
private possession of land may be limited by proper res- 
ervations, and by the authority which always remains of 
acquiring possession for the public use according to cor- 
rectly devised measures. 

There is one species of property of an incorporeal na- 
ture which is more than any other the direct result of 
labour. Yet the products of intellectual labour have 
been less carefully secured than material things. They 
have this peculiarity that while retained they are of no 
value to any but the possessor, but when promulgated 
may be multiplied indefinitely, and so the real value may 
be appropriated without regard to the property rights of 
its creator. If mental skill is applied to the creation of 
any particular thing, the thing itself as a property may 
be readily protected ; but its value is infinitesimal com- 
pared to the idea which there lies embodied, and which 
may be reproduced in thousands of similar things. 
Hence it is apparent that property in an idea can only be 
protected by the direct interposition of the State. But 
its intangible nature and the facility of appropriation 
seem to have obscured in the mind of the public the 
sense of proprietary right. It is probably in obedience 
to this popular notion that States have failed to give to 
property in ideas the same degree of sanction and of per- 
manence which has been enforced as to material things. 
The tenure of copyright and of patent is restricted to 
certain periods. It may be that the transcendent im- 
portance of mental creations to the progress of humanity 
has urged the limitations of a restricted use. This no- 
tion is instanced in the medical profession, which pro- 
hibits its members from restraining the free use of such 
discoveries and inventions as are of service to the human 
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race. Property of this kind has often been unrecognised 
beyond the Hmtts of a nation's territory. It would seem 
to be by no means difficult, and at the same time to be 
consonant with justice, to place such property on the 
same footing as all other kinds, subject to such restric- 
tions as both the interests of the public and the rights of 
the proprietor may make expedient. 

A review of the property question impresses these con- 
clusions: that the needs to humanity of the products of 
the earth, and the necessary application of labour both 
in the creation and subsequent adaptation, give the idea 
of property in these resuhs ; that some idea of perma- 
nence is necessary in order that these results may be 
assured; that the security of property within certain 
well-considered methods gives to humanity the most 
efficient and economical use of the earth and of its prod- 
ucts. And it does not appear that land should be ex- 
cepted from these provisions. But all such rights of 
property guarded by the State should be subject to the 
conditions of proper acquisition and of wholesome use. 
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SPHERE OF STATE KCTIO^— Continued 



CLOSELY allied with property is the means whereby 
property may be acquired. Nature has imposed 
on man the need of labour as a means of sustenance and 
as a further means of obtaining comforts and pleasure. 
The right to labour, then, is one of the primary rights. 
As such it is to be supported integrally, with only such 
restrictions as social conditions make imperative. The 
duty of the State to guard against interference with this 
right and to impose only justifiable restrictions is clear. 
In justifying limitations of primary rights, the burden of 
proof rests upon the authority imposing them. 

The extreme complexity caused by divisions and sub- 
divisions of labour in modern civilisation tends to obscure 
the proper understanding of the rights of labour. In 
modern parlance, the very name has been misused. Its 
signification has been restricted to one class of labour, 
and the privileges granted to this one class have been per- 
mitted to override other equal rights. To mark out a 
main principle and to detach it from various circum- 
stances which confuse it is a matter of some difficulty. 
Much confusion also results from a reference to past 
times. These are to be studied with profit in estimating 
the influences of certain causes ; but to measure those in- 
fluences, co-existing circumstances must be taken into 
consideration. A system producing the best results in 
former periods might, if presently applied, have very 
different effects. To present conditions, or to future 
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development promised by existing tendencies, attention 
must be directed. 

Being a right necessary to comfort and even to ex- 
istence, industry should be left as free from restriction as 
circumstances will permit. A policy unfavourable to re- 
straint of trade has in this country been generally 
adopted. In many instances it has been carried to an 
extreme of non-interference, unwise and prejudicial to 
public interest. Popular opinion, too, has favoured the 
utmost degree of individual freedom ; necessary restraints 
have been sustained only where their absolute need has 
become apparent. This tendency is unquestionably in 
the right direction. It is easier to correct than is the 
opposite, and less likely to do injury if carried to ex- 
treme, and, in fact, is more in accordance with the just 
principles on which government should rest. 

One class of restraints, which have been justified by 
long experience as conducive to the general good, needs 
to be mentioned only to show whether or not they may 
be included within the justified class; another, wherein 
both the right and the policy are not clearly defined, 
needs a larger consideration ; a third class, which restrains 
some industries and fosters others, invites a still closer 
scrutiny. It is obvious that guardianship of the physi- 
cal, mental, and moral welfare of a people as far as it is 
assumed by the State, authorises regulation or even pro- 
hibition of certain industries. Those which are dangerous 
to life or health should be conducted in a manner to 
avoid risk, or at least to reduce it. Those which affect 
the moral character of the community may be suppressed, 
or their injurious features be removed. As to work carry- 
ing a certain amount of risk to the public, no precise rule 
can be stated. Generally, all the known rules of safety 
should be enforced. These being taken, the question 
arises: Does the necessity of the work override the risk? 
Precautions enforced by the State are not only in the 
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interest of the general public, but are also on behalf of 
those directly engaged in the work in question, in which 
the public may not be directly interested. The notion 
that self-interest is a sufficient protection to the person is 
fallacious. People need to be protected against them- 
selves, against their own carelessness, or ignorance, or 
vicious propensities. It may be thought that the duty 
of the State should be limited to public interests only, 
and should not concern itself about acts affecting only in- 
dividuals. Passing for the present the question whether 
or not that is a just conception of the whole duty of a 
State, it must be admitted that the consequences of per- 
sonal actions do not always stop with the person. They 
may be far reaching, affecting not only the present com- 
munity, but posterity also. The State may properly 
regulate both the character of labour and its continuance. 
The avarice of an employer and the greed of the em- 
ployed may tempt to a kind and degree of labour injuri- 
ous to those engaging in it. Hours of labour may 
properly be subject to State regulations. The question of 
the employment of minors comes under another head. 

Modem economic requirements have effected an ex- 
treme division of labour. To so great an extent has this 
been carried that, while increasing the aggregate of 
wealth, of comfort, and even of happiness, it has not had 
a happy effect on those engaged in the minutely divided 
industries. But the natural result of an ordinary degree 
of division of labour is to create a mutual dependence 
among people. Each person produces but a small por- 
tion of that which he needs. For everything else he looks 
to the labour of others. A system of exchanges made 
possible by a circulating medium has vastly increased the 
effectiveness of labour. From this condition of affairs it 
follows that each one, in whatever occupation he may be 
engaged, is in a measure supplying a public need,— and 
td this extent the public has an interest in his work. 
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Upon this ground is based the right of the State to ex- 
ercise a certain degree of superintendence over various 
industries. It is authorised to require in some cases a 
certain quality of work, in some a certain degree of com- 
petency in the worker. But the extent to which ttiis 
power may be carried varies according to the relative im- 
portance of the occupation. In those supplying unim- 
portant requirements, the need of State supervision is 
slight; but when public safety in life or health is in- 
volved, and in works of a quasi-public nature, usually 
monopolies to some extent, preventive measures can 
hardly be enforced with too much rigour. 

In most enlightened States it has been the practice to 
make a prerequisite of competency in those who under- 
take to practise medicine, to dispense drugs, to engage 
in transportation, and to perform occupations of a similar 
nature. The underlying principle of such restriction rests 
on the important consequences of errors, and on the fact 
that it is impossible to know in advance the quality of 
the work one is obliged to employ. Regulations of this 
kind judiciously applied are not a regulation of any right 
of labour, but are in the true interest of the better qual- 
ity of labour. Occupations of a less important character 
may be left to the correctional influence of responsibility 
in damages. 

Opinions have varied as to the relative values of pre- 
ventive or punitive measures. The two are closely allied. 
The punitive supplements the preventive, if need be, and 
is based on the preventive idea. The one seeks to avoid 
injury, the other to effect the same result by the indirect 
method of responsibility for injury. The latter is not so- 
effective a deterrent, but allows a larger degree of free- 
dom of occupation. Former unwise restrictions, sup- 
posedly in the interest of the public, too frequently for 
the advantage of a class, and always too severe a curtail- 
ment of human rights, are no longer to be found in 
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enlightened communities as a State policy. Strangely 
enough, something of the kind may now be perceived 
through the actions of certain labour organisations, ac- 
complishing in fact, though not designedly, that which 
would as a State action be subject to censure. The 
duty, as above stated, of applying preventive measures 
by securing competency where work affecting public 
safety is undertaken, where monopolies prevent a choice 
of means, and again when the public is unable to ascer- 
tain in advance the competency of those it is obliged to 
employ, — this duty clearly resides in the State. But 
whether the same preventive measures should be applied 
as to occupations not having this marked character, is a 
nice question of policy wherein conflicting interests are 
involved. On the one hand is presented the interest of 
the individuals as such, on the other the interest of the 
aggregate of individuals — a contest of the many and of 
the few. An unrestrained right of engaging in any one 
occupation, or of changing it as often as may be, is con- 
sidered just, according to the tendency of modern policy, 
even where the rule of the majority is of the strongest. 
A qualification for the work which one undertakes might 
be required in the interest of the people dependent on that 
work. A more comprehensive view of this question sug- 
gests that as the material prosperity of a country depends 
in great measure on the thorough and complete manner 
in which its various industries are conducted, the policy 
of encouraging industrial skill is for the best interest of 
the whole country. In the minor industries it might be 
wise to offer certain incentives to competency In any oc- 
cupation, giving at the same time full scope to personal 
freedom of action. In political offices the requirement 
of fitness has come to be thought essential for the proper 
administration. In all political systems the right of the 
few and the right of the many will need to be harmonised. 
Their equilibrium is a constantly recurring problem. 
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The right of labour does not apply to any industries of 
an immoral character, or to those whose tendency is in- 
jurious to public good conduct and general welfare. The 
conclusion must be that here the power of the State is 
absolute for regulation or prohibition. Human propensi- 
ties are such that certain occupations of a noxious char- 
acter exist in spite of attempts at repression. Recourse 
must then be had to measures reducing the evil as much 
as possible. It is not necessary to recur to restrictions 
imposed on industries under the older forms limiting the 
right of practice to certain localities, or within certain 
corporations or guilds, effecting a violation of equal 
rights. But of another present class of restrictions, limit- 
ing the practice of labour by special licenses or charters, 
and of those resulting from a special legislative policy, 
the need remains to discuss their justice and wisdom. 

Industries of a public character may be divided into 
two classes: those which supply a public need, and those 
which permissively do a State work. In the first class 
are common carriers, innkeepers, and others of a like 
character. The peculiarity of their works is that they 
are not conducted solely in the interest of the operator. 
Their public nature requires that they should be used in 
the manner which public necessities demand. The State 
properly permits such enterprises by special charters and 
licenses, restricting, if necessary, their number, and regu- 
lating their methods. Such limitations come from the 
nature of the work and are in the interest both of the 
public and the operator. 

A more stringent rule is applied to work of a more 
general character, which may be performed by the State 
through its own machinery, or may be deputed to per- 
sons or associations. So paramount is the necessity of 
such work, that for their purpose private property may 
be assumed by virtue of the State's right of eminent 
domain. The methods by which this right should be 
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exercised will be considered elsewhere. Works of thisgen< 
eral character, intimately afTecting the whole community, 
are properly either a State action or are to be operated 
according to the rules which the State may impose. The 
practice of nations has varied. In some the structure of 
government and the character of the people make it con- 
venient that the State shall itself perform these duties. 
In this country the policy, probably to the present time 
at least a wise one, has been to limit the sphere of State 
action to the utmost. Accordingly, private industry is 
constantly applied to public works; but it is evident 
that such cases, though operated by private persons and 
by private capital, are not for the profit only of those 
conducting them, but are in effect doing a State work. 
It has been too much the practice to ignore this fact, to 
consider them as private enterprises, and to permit public 
comfort, and public safety, to be subject to the risk of 
personal avarice. To so great an extent has this view 
been carried, that immense works, closely affecting the 
interests of the whole community, have been conducted 
by associations organised under a general law and open 
to general competition. A general railway law or a 
general aqueduct law is an anomaly. Industries of this 
class do a State work and can exist only by a State pre- 
rogative. The offices which they perform cannot be 
multiplied by the desires of those who wish to perform 
them. They arc limited by public necessity, and this 
fact stamps the character of the charter. Each particu* 
lar work of this kind exists only because the public need 
demands it. The purpose of its existence alone justifies 
its creation. 

State action in pursuance of certain policies may have 
a direct or an indirect effect on special industries or 
classes of industries. Imposts, bounties, and subsidies, 
all have some disturbing effect. Customs duties are the 
most extensive, and are far-reaching ; they therefore de- 
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serve consideration as to their influence on rights of 
labour, and as to their justification according to the 
principles heretofore stated. They operate in a three- 
fold manner, though varying according to the object to 
which they arc applied, and according to the circum- 
stances of each special case; and it may be that the 
threefold effects are not always present. They serve as 
a taxation; as a restraint, or even a prohibition, of cer- 
tain industries; and as a creation, or a fostering, of 
others. Whenever imposed, they effect an interference 
with established rights of industry, and therefore like all 
acts of similar effect must justify their disturbance either 
by a consonance with the general right or by an impera- 
tive public necessity. Methods of taxation are to be 
treated of elsewhere, but it is proper to notice here a 
peculiarity of this form of taxation. Secrecy is a marked 
feature. No one can know what proportion of the bur- 
den he may be called on to bear. It is open to the objec- 
tion of inequality, and its secrecy disarms protest. A 
protective system is not based on the need of revenue. 
Its purpose is to make possible certain industries which 
otherwise could not profitably exist; in so doing it is 
liable to grant undeserved favour, to bestow undue profit. 
A nice adjustment of duties to encourage a needed in- 
dustry, without unnecessary advantage, with the least 
disturbance of other industries, and with the slightest 
burden cast upon the public, is a matter of extreme diffi- 
culty. But however well adjusted, there must be a 
granting of special privileges to some forms of work, a 
restriction upon other forms. Governmental interference 
always disturbs the commercial and industrial equilib- 
rium. The safety and welfare of a country may need the 
development of certain kinds of work. It is, however, 
probable that increasing international communication is 
rapidly reducing the number of such needed enterprises. 
As protective measures grant unequal advantages, 
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and impose restrictions upon the general rights of 
labour, their justification must be found in the general 
good and the obvious needs of the whole community. 
In every act of this kind the burden of proof as to its 
justice and wisdom rests on the administration imposing 
it. Bounties and subsidies are a more direct and open 
form of the same purpose, and should be justified on the 
same grounds. Their errors may be more easily de- 
tected; their benefits may be more easily perceived. 

The duty of the State does not stop with the avoiding 
of interference with the rights of industry: it guards 
i^ainst infringement of these rights from whatever direc- 
tion it may come. The ordinary methods of protecting 
the rights of industry against individual attack are well 
established. The protection is not only material, but 
also guards moral reputation as a foundation of success- 
ful industry. For some time past much prominence has 
been given to interferences with industrial rights by or- 
ganised force, under a claim of right. They are said to 
arise from a natural antagonism between labour and 
capital. It is questionable whether this is a correct de- 
scription of an existing condition. Labour and capital 
are more nearly akin than is generally supposed. What 
are called the lower and the higher forms of labour differ 
in a quality which has a close resemblance to capital 
The comparative values of kinds of labour depend on the 
degree of skill with which they are endowed. This en- 
dowment is the product of previous labour. The higher 
forms of labour are the result of long training and prac- 
tice, and there is no form of labour so simple as not to be 
capable of increased value by the power of added skill. 
This augmented value is a kind of capital. Labour and 
capital are ultimately associated and rarely entirely sep- 
arated. That form of capital against which labour 
commonly complains is always directed and utilised by 
intellectual labour. So clearly are the two connected 
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that harmony is the natural state, antagonism an excep- 
tional disturbance of the relation. In former pages 
capital has been described as a storage of labour, a prod- 
uct having varied degrees of permanency. That a fixed 
permanent capital should exist is due to exchange, made 
possible by that valuable invention called a circulating 
medium. 

Money is said to have no value in itself, to be only a 
means whereby values are transferred. If this were true, 
money would hardly be able to serve Us purpose; it 
would lack the very stability which makes it effective. 
Suppose a condition when barter, proved to be a clumsy 
and inefficient mode of exchange, is to be superseded by 
an instrument of exchange, and that instrument to be 
gold. Like many other articles, gold, extracted from 
the earth by labour, has a value estimated in the same 
manner as that of other products. But when selected for 
a circulating medium, on account of its peculiar fitness 
for the purpose, it acquires an entirely distinct and 
separate value. The peculiar value created by the 
function of exchange might also be applied to some 
other object of little value, whose cost of production is 
slight. Government stamp and the legal tender quality 
make paper answer the purpose of money, but it lacks 
that quality which makes gold adaptable. Paper is 
capable of indefinite expansion and can have no money 
power except in the country where issued; its value is 
dependent on State authority and responsibility. The 
peculiar usefulness of gold as a medium of exchange, 
aside from its permanency and slight liability to fluctua- 
tion, lies in the fact that it has in itself an independent 
value based on quantity and cost of production and of 
adaptation. The value varies in fact, though nominally 
constant. All other values are expressed in standard 
coin, and conversely the value of coin is expressed in the 
value of all other products. A circulating medium, then. 
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may have two values, a real and an ideal one ; and the 
real gives stability to the ideal value. By the power of 
exchange and adaptation to varied needs, and of con- 
version at all times into a permanent and ever-available 
equivalent, the product of labour takes on a somewhat 
permanent character. Though the term "capital" in- 
cludes all accumulated product, material and intellectual, 
common usage adopts only that which has acquired a 
certain permanency, and from the use of which profit is 
derfved. 

It has been stated that labour and material combine, 
in varying proportions, in the creation of a product, and 
that the term "capital " is applied to material, the prod- 
uct of previous labour. If there be any exception to the 
rule, it is to be found in the higher grade of intellectual 
labour. Capital, except for consumption, is of no benefit 
to its possessor unless utilised by the application of 
labour. Labour effects little or nothing without material 
on which to expend itself. Their union is essential to 
production. When labour is the property of one person, 
and capital the property of another, the union may be 
effected in two ways. The labourer may pay for the use 
of the material, or, what is the 3ame> may pay for the use 
of money expended in the purchase of material to which 
labour is to be applied ; or the owner of material may pay 
for the use of labour to be applied to capital. The prod- 
uct, the joint result, contributes of its profit a part to 
labour and a part to capital, but by very different meth- 
ods. The idea of a just apportionment of this profit has 
excited much discussion. But apportionment is not the 
method by which these different interests are satisfied. 

The interests involved tn these ways of uniting labour 
and capital differ in character. In the one case there is 
simply a letting for hire ; in the other, an actual property 
in the product. In the first assumed case the labourer 
pays an agreed price for the use of the material, which in 



:y Google 



SPHERE OF STATE ACTION 95 

itself or its equivalent is to be returned to the owner; and 
this price is described as rent, or interest, or hire, accord- 
ing to the nature of the material employed. In the sec- 
ond case the owner of material pays an agreed price for 
the services of labour to be applied to the creation of a 
new product; and this price is described as wf^es or sal- 
ary. In either case the one who receives pay for use or 
service acquires no interest or property in the product, 
but receives a determined price independent of the value 
of the product. The one who pays for the use of services 
or of capital is the owner of the product, and his profits 
are dependent on what may be the value of the completed 
work. This value is not directly influenced by the price 
paid for labour or for the use of material, though they 
both are important factors in the cost of a product. In 
some cases a lien in the final product may be imposed by 
agreement, or a partnership in the profits may be created. 
Here the two interests are assimilated by act of the 
parties. 

A misconception of the true relation of these interests 
often results seriously. Although these two interests 
have this necessary association, they are, owing to the 
commands of self-interest, frequently antagonised. The 
borrower desires to pay the lowest rate of interest, and 
the lender seeks to obtain the highest rate which the cir- 
cumstances of competition will permit. If labour is the 
borrower of capital, it pays no more than the current rate 
of interest ; if capital is the borrower of labour, it pays 
only the current rate of wages. Neither concedes much 
to benevolence. The greatest intensity of opposition is 
usually manifested in those industries where capital is the 
payer of wages and the owner of material and product, 
though this condition in its entirety is rarely found. The 
employer usually applies his own skill in the prosecu- 
tion of his enterprise, and is frequently a borrower of 
capital as well as a payer of wages. Though capital is 
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unproductive without labour, and labour obtains no profit 
without capital on which it may be employed, a failure 
of agreement between the two effects a separation of the 
union, of greater or less continuance, and consequently a 
failure of profit on both sides. It might naturally be sup- 
posed that the ordinary laws of values would determine 
the question, but a real or supposed self-interest serves to 
prolong the difference. In a contest of this nature the 
advantage has been on the side of capital. It can afford 
to wait, — and the vast increase of individual or corporate 
wealth has augmented the advantage. To counteract 
this power, trade organisations have developed, thus op- 
posing strength to strength in the effort of each to seek 
its own advantage. While this opposition continues, each 
side may be acting within its just rights. Too often it 
does not stop here, but extends to attacks upon property, 
and, strangely, also to attacks on the rights of labour by 
the force of labour. These disturbances have been in- 
tensified by a false teaching, which easily impresses on 
unintelligent natures the belief of a vague claim upon, 
or property in, that to the production of which labour 
may in any degree have contributed, unmindful of the 
fact that labour and capital in this relation receive each 
its compensation in a different manner, and that partici- 
pation in profits implies liability to losses. Nothing ex- 
cites the combative nature of man more than a sentiment 
of violated rights. An erroneous idea of right is as real to 
the holder of it as if correct, and is maintained with equal 
tenacity. 

In these conflicts of interest, real or supposed, what 
office may the State perform in their settlement? The 
questions herein involved are the rights of property and 
the rights of industry, — of property in material on which 
labour is to be expended, or in the completed product, — 
of industry free to expend its force when and where it 
please, and to receive its agreed reward. It is difficult to 
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recognise any claim which demands a restriction of either 
of these rights. The relations of capital to labour are 
natural ones, and may be left to the operation of natural 
laws. Except in the maintenance of established rights, 
governmental action has uniformly been hurtful. A 
State prohibition of giving or taking of wages, beyond an 
amount fixed from time to time, has been known to dis- 
turb natural relations for a century or more. The pro- 
hibition of receiving interest on a loan beyond a fixed 
rate, in spite of the needs of the borrower, still continues 
as a reproach to legislation. The various restraints on 
property and on industries, heretofore existing, have been 
futile of purpose and injurious in effect. It is possible 
that unwise action in fostering certain interests at the ex- 
pense of others, and in granting inequitable privileges, 
may aid in producing the conditions against which a 
remedy is sought. If the strained and unnatural relations 
of labour and capital are due to such causes, the causes 
should be removed. Other than this there seems to be 
no basis on which State actions may be founded, and no 
remedy without a disturbance of existing rights both of 
industry and of property. Direct methods of State ac- 
tion having proved always mischievous as well as unwar- 
ranted, good effect may be looked for only by the indirect 
methods of granting perfect freedom of action, within 
just limits, and of rigidly sustaining all just rights, and 
by such other modes as tend to the improvement of na- 
tional character. Nothing but enlightened self-interest, 
directed by a sense of justice, seems able to avert the 
clashing of interests supposed to be averse, but which,, 
being mutually dependent, should act in harmony. 

It has been shown how the complexities of modem so- 
cieties, with much divided industries, and consequent de- 
pendence of man on man for the necessities and comforts 
of life, establish multitudinous relations between persons 
which in a more simple society would not exist. Their 
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relations and mutual dependence give rise to frequent 
agreements between persons. The power, then, to make 
such agreements comes as an incidental or secondary right 
derived from social relations and industrial needs. The 
State may then recognise this right, and may maintain it 
subject to necessary limitations. This right cannot be 
placed on the same footing with ethical rights. It does 
not originate directly from man's nature, but is in aid and 
support of ethical rights. Hence the obligation of State 
support is of a different kind. The scope of limitation is 
greater. The right of contract is an objective one, and 
the duty flowing from it is not, at least so far as the State 
is concerned, a subjective self-obligation, but goes only 
to the extent to which the interests of others are con- 
cerned. The moral obligation of a promise, as such, has 
not been the subject of State enforcement, as it concerns 
only personal duty, and does not, directly at least, affect 
the community. The obligations of a promise must, in 
order to be recognised, affect the interest of someone 
besides the promisee. The definition of a contract is an 
agreement, upon sufficient consideration, to do or not to 
do a specified act ; and it is well to add, an act not pro- 
hibited. The definition sets forth the extent of State 
jurisdiction over a promise. Mutuality is an essential 
element. Consideration implies that he who confers a 
benefit on another likewise receives a benefit from that 
other and that these mutual benefits sustain each other, 
being each a part of one agreement. Sufficiency of con- 
sideration implies a certain relation of values in the cor- 
responding benefits. Systems of jurisprudence have 
enforced the performance of contracts even when no con- 
sideration is to be found, provided the promise has been 
expressed according to certain prescribed formalities, dis- 
tinguishing this from mere naked promises, as they are 
termed. The supposition is not that the formality im- 
plies a consideration in the sense of taking its existence 
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for granted, but that it implies a certain deliberate pur- 
pose without a thought of subsequent retraction. This 
provides for cases where, though no consideration may 
have been expressed at the inception of a promise, yet 
the promise itself has been the ground whereon subse- 
quent action has been based. It is proper that some de> 
gree of solemnity should be required in a promise thus 
enforced. It is proper also that a prescribed formality 
should be an actual deliberative act, and not a trivial 
ceremony. There was a time when the act of affixing a 
seal to an instrument was a performance of some degree of 
solemnity ; t6-day, it is an act of the most trifling nature, 
yet it still serves to mark an important distinction in the 
character of instruments, — an instance where a rule con. 
tinues when the reason for it has departed. In spite of 
some errors, more of practice than of principle, the Civil 
Law and the Common Law in the matter of contracts ex- 
press the correct idea of the extent and limitation of 
State duty. They are in the main directed by the fol> 
lowing guiding principles. Stated in general terms of a 
mutual agreement, a contract may include every transac- 
tion of which persons are capable, may extend to an in> 
definite time, may be unequal in its terms. But in none 
of these ways does the State regard contracts as illimit- 
able. Contracts, being agreements between persons con- 
cerning the various rights which appertain to persons, are 
necessarily subsidiary to such rights, and not in deroga- 
tion of them. The State, then, does not enforce or per- 
mit agreements which oppose established rights, and, by 
a stronger reason, those which are criminal or of vicious 
tendency. Contracts being in the interest of the contract- 
ing parties only, the obligation is founded on a benefit 
expressed by the term "consideration." But a wise 
policy may enforce an agreement without consideration, 
if made with certain formalities, thus justifying action 
based on a formal promise. 
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A certain limit of time for the performance of an agree- 
ment accords with the nature of an obligation. During 
the pendency of a contract, freedom of action is sus- 
pended. A wise and prudent policy may limit the period 
for enforcement within a reasonable time, to be deter* 
mined by the nature of the agreement. 

Certain rights arise from the natural relations which 
exist among human beings, and the most conspicuous 
are those flowing from the relations of the sexes, giving 
rise to marriage and the parental and filial relations. The 
consensus of opinion in all highly civilised communities 
has fixed upon monogamy as consistent with human wel- 
fare, and alone entitled to State recognition and support. 
It may be assumed that the right to enter into such rela- 
tions appertains to all. But, like other rights, this has 
its limitations, and the State may, therefore, impose such 
conditions as the welfare of the community may require. 
The universal nature of this right is acknowledged in 
most systems of jurisprudence, by prohibition or personal 
agreement in restraint of tnarriage. The restrictions im- 
posed by the State should be in the interest both of the 
individual and of the community, so far as they are 
identical. Many evils may come from unwise marriages. 
Examples are numerous. Race deterioration, both physi- 
cal and mental, is one of the results. Heredity has 
proved itself an important factor in civilisation. Its ac- 
tion is intricate and but little understood. It seems full 
of contradictions and anomalies. Yet to all who ap- 
preciate the universality of law, such anomalies are only 
apparent, and indicate a lack of knowledge of the princi- 
ples involved. In the main, the fact of transmission of 
qualities is admitted, and this indicates the important 
part which heredity plays in race progress. As far, then, 
as it is possible for a State to guard against evils of trans- 
mission of bad qualities, its duty is sufRciently indicated. 
To a certain degree, this has been the practice of most 
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States. Following the rule of the Jewish Theocracy, mar- 
riages within certain degrees of consanguinity have been 
prohibited, and the age at which they may be permitted 
has been prescribed. The purpose in both of these cases 
has been to guard against race degeneration, and in the 
latter case against the material injury of Insufficient sup- 
port of offspring. As a general fact, restrictions have not 
been sufficiently extended. Disease, physical incompe- 
tency, insanity, mental imbecility, and poverty are the 
common results of marriages which never should have 
been, owing to the unfitness of those contracting them. 
If the justification of State restriction may not rest on 
the broad ground of race improvement, it may be based 
on the danger from crime, on the task of protection of 
the insane and imbecile, on the expense of pauperism, 
the consequences of unwise or improvident marriages. 
That States will ever go to the full degree of prohibition 
which a wise policy guided by the teachings of science 
would dictate, is impossible. Sentiment militates against 
it; the idea of personal right to follow the dictates of 
fancy opposes it ; passion contests it ; the influences of 
social custom are powerful in opposition. Yet it is wise 
to point out the direction in which States should advance 
in the improvement of humanity and the perfection of a 
community. The measure of this advance will be found 
in the knowledge of the principles of heredity, and the 
degree in which the conditions of a specific society will 
permit of their application. 

The revocability of the marriage contract is an attend- 
ant question. Upon this subject there is a great diversity 
of opinion and of practice. It is one of the unsettled 
questions of the age. Theology opposes it, but the ex- 
treme of civilisation favours it. It iS safe to say, as in 
almost all questions, that the true policy lies between the 
extremes, with an inclination, as it seems, in this case, to- 
wards irrevocability. The possible disruption of existing 
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relations is always attended with risk and inconvenience ; 
hence j'ustiiiable only by the strongest reasons. In fact, 
the whole subject of the domestic relations is so inter- 
woven with other matters concerning the social structure, 
that it can be viewed only as to its harmonious relations 
to those others. It is thus within the province of juris- 
prudence. It lies within the scope of this treatise to 
point out the permissibility of State regulation, and the 
direction which such regulation should take. 

The difference of sex suggests a highly important topic 
of consideration, — the relative position and the social 
status of the sexes. The manner in which women have 
been regarded in any nation and at any period is one of 
the best indications of advance in true national worth. 
The Teutonic branch of the Aryan family, especially the 
Saxon people, have been conspicuous in ruder ages for 
the esteem in which women were held ; and this seems 
coincident with the possession of those solid qualities 
which have given these nations a foremost position in the 
community of nations. These peoples are at the present 
time in marked contrast to other peoples in the manner 
in which the female sex is regarded. They show a 
higher appreciation of the better qualities of which the 
sex is capable. There is less of chivalric devotion, of 
passionate expressions of admiration, and of mock hom- 
age; but there is a truer deference, companionship, and 
recognition of larger capabilities. The women of a na- 
tion impress a national character. They are the earliest 
instructors; their moral influences on youth affects its 
quality in after-life. It is thus evident that upon the 
degree of feminine elevation depends in large measure 
the character of a community. Their ethological influ- 
ence is immense. 

History shows in varied degree the constant subjection 
of the female, a consequence doubtless of physical in- 
feriority. Naturally, then, its subjection is the most 



:y Google 



SPHERE OF STATE ACTION 103 

marked in those ages when the physical powers are the 
most prominent, when the intellectual powers have the 
least sway. The relations of the sexes vary as to the re- 
lations of these contrasted powers. The menial offices 
were the lot of woman in the rudest ages. Her position 
improved with advancing civilisation. The status of 
woman in what is called the age of chivalry was a curious 
one. It was supposed a flattering one. According to 
modern views, the flattery would scarcely be appreciated. 
A fantastic and artificial age it was. Truth was of little 
consequence. The virtues were so strangely upset that 
their relative values were obscured. Among other fals- 
ities, the false position of woman was carefully elabor- 
ated. Caprices were approved and indulged. A mock 
deference gave a distinct encouragement of weakness and 
a consequent discouragement of the higher qualities. 
The effect of this system on the female sex has been 
somewhat similar to the effect of certain theological sys- 
tems on the human intellect — namely, to promote prog- 
ress, and at the same time to impose restrictions diflicult 
to escape from. Where the chivalric tone prevails at 
the present day, there the higher progress of woman is 
hindered, A long period of subjection has impressed its 
fltness upon the feminine mind, and imposed a conse- 
quent disapprobation of any departure from accustomed 
conditions. 

That such subjection has been made possible from 
physical force, gives it no sanction. Continuance creates 
only presumption. Recent experience may combat pre- 
cedent. From the observed nature of the sexes, and 
guided by experience, one may determine their respective 
rights and duties. Although historical instances of su- 
perior ability in women have been quite numerous, they 
have been relatively few, have appeared only as exceptions 
to a real or supposed law. Owing to circumstances diffi- 
cult to explain, recent times have given opportunities to 
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women to show capabilities greater than heretofore at- 
tributed to them. Of these opportunities they have 
availed themselves. A superior moral tone has always 
been acknowledged; an improved intellectual tone, force 
of character, and ability in affairs under new conditions, 
have compelled a revision of opinion, and a changed esti- 
mate of the relative position of the sexes. There is no 
reason to suppose that changed relations will work a de- 
struction of harmony. On the contrary, increased mutual 
respect and appreciation of worth should effect a more 
healthful relationship, and a more wholesome compan- 
ionship. With the fullest development of which the race 
is capable, there is no risk of either sex trenching on the 
prerogative of the other. Nature has defined the bounds. 
The status of woman has usually been defined more by 
social considerations and public sentiment than by politi- 
cal reasoning, — and the State has usually followed the 
lead of genercll opinion. This does not accord with the 
correct methods of Political Science, which should derive 
its principles from the nature of things as found to be. 
The customs of every country impose certain restrictions 
upon the female sex ; but as to the State, it is difficult to 
see that all rights based on ethical considerations are less 
applicable to woman than to man. Apart from special 
conditions, their rights are equal. Political rights are not 
of the same order. The question of expediency and of 
fitness enters largely into their origin. While the ethical 
rights and duties are of equal appHcation, the structure 
of political society may differentiate political rights, and 
the condition of marriage may alter civil obligations. 
Granting the fullest liberty as to ethical rights, the degree 
and manner of their enjoyment may be left to natural 
fitness and natural inclination. Political privileges and 
duties have not the same basis as ethical rights. The 
falsity of the theory that any member of a community 
has an inherent indefeasible right to an equal participa- 



:y Google 



SPHERE OF STATE ACTION lOJ 

tion in political duties is apparent when both reason and 
experience show that the admission of this claim might 
be fatal to the end for which government exists. Upon 
this ground may the question of concession of political 
rights be discussed. The different position which the 
sexes must occupy in the affairs of life should enlighten 
the question of participation in political duties. The 
sphere of woman's activity differs greatly from that of 
man's. It includes the quieter and gentler duties, dis- 
tinct from, but not less important than, ruder occupa- 
tions, some experience of which seems an indispensable 
requirement for political actions. If the State gives po- 
litical rights, it also imposes political obligations. The 
requirements of the social life of a community are also 
to be considered. An enforced disturbance of natural 
duties may affect the harmony of social existence, and 
at the same time diminish the efficiency of a political 
system. 

That the status of woman must be modified by mar- 
riage, is obvious. Marriage and the family implies associ- 
ation, and association implies direction and government. 
The common practice of mankind has given that govern- 
ment to the male sex, and the nature of the sexes seems 
to justify the grant. But it must also be admitted that 
the authority thus given has often been so enlarged as to 
permit abuse. The modem tendency is in the opposite 
direction, and is liable, if too much extended, to defeat 
the purpose of family life and the harmony of relation- 
ship between its members. The true rights of women 
will be best assured by such a degree of submission in 
the married state as the relation necessarily imposes, 
with a due regard for ethical rights, and by a freedom i 
from political duties for which she is unfitted by habit 1 
and by inclination. That the conditions which give- 
direction to State action in this matter should be altered, 
would imply a radical change, which neither the history 
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of the past nor our own conception of law would lead us 
to expect. 

The parental and filial relation, with the correlative 
duties of support and obedience, has its most perfect con- 
ditions where the monogamic state exists. If the care 
of the State should be proportioned to the helplessness 
of its object, that care should be largely extended to 
women, still more to children. State supervision of 
children during a fixed period of minority is a duty of 
paramount importance. The ordinary duty of enforcing 
parental support, of special guardianship in case of 
parental incompetency, and of the care of property, are 
ordinarily sufficiently well performed. But the State falls 
short of its complete duty if these are the limitations of 
its care. A measure of this duty is found in the evil re- 
sults of its failure. Frequent allusions have been made 
to the character of a community as being the aggregate 
of qualities both good and evil which give tone to the 
community. This is not a constant quality, but is sub- 
ject to change and susceptible of improvement. The 
most effective mode of improving the character of a 
people is the care and development of its youth. The 
existence, and more strongly the increase, of an unedu- 
cated, improvident, or criminal class, is an evidence of 
State neglect. An additional evidence is found in the 
fact that private charities arc often found doing a work 
not only of relieving the wants of the youth, but of im- 
proving their character, and fitting them to become use- 
ful members of society. The economic effect of work of 
this nature is evident. State action is simplified and 
perfected, as the object on which it acts is improved. 
The form of paternalism which guards the material and 
moral welfare of the young, and as a consequence ele- 
vates the character of the nation, is above criticism, ex- 
cepting as to the manner in which it performs its work. 

The general experience of mankind has shown the 
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need of recreation and diversion as a preservative of the 
moral and physical tone of the human constitution. The 
simultaneous demand made upon an ancient State for 
sustenance and recreation is of frequent quotation. 
Older governments recognised an obligation to furnish 
to its people diversions and amusements, which modern 
States do not admit. It would seem that matters of this 
nature might be left to the disposition of the people 
themselves, that State intervention would be more hurt- 
ful than useful, that its action should be confined to the 
suppression of evil forms of amusement, and to the pro- 
tection of the harmless forms. There may be circum- 
stances to justify a more active movement in this direction. 
It has already been noted that people need to be guarded 
against their own avarice and greed, and against that of 
others. Needed rest and recreation will often be sacri- 
ficed to the demands of profit. The complication of 
affairs requires unity of action. It is accordingly within 
the province of government to prescribe certain days for 
either permissive or compulsory abstention from labour, 
and to provide public places for general wholesome recre- 
ation. Such would ordinarily be without the power of 
the individual to obtain. All such provisions should be 
of the most general character, avoiding inequality and 
special class privileges. The more comprehensive their 
character, the more nearly do they include the wants of 
those who have the greatest need of such provisions. 

A comprehensive survey of the human constitution 
recognises the existence of an aesthetic faculty, a percep- 
tion of the beautiful in the varied ways in which beauty 
presents itself. It perceives that this faculty, like all 
others, is capable of improvement and development, 
effecting a refining influence, and going to complete the 
sum of human faculties. The spirit of this work has 
shown a tendency toward the limitation rather than 
the extension of governmental functions, and therefore 
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toward the opinion that the enlarged development of the 
human faculties is not within their purpose, unless justi- 
fied by general needs. But it is to be assumed that 
many things which may not be done directly, may be 
done indirectly, in union with others which are permis- 
sible or required. It has been too much the practice to 
separate the useful and the beautiful. Nature unites 
them; man divorces them, and seems to find an antag- 
onism between the two. In truth, the most beneficial 
office of beauty is to adorn the common things of life. 
The beautiful alone is selfish and exclusive ; united with 
the useful, it extends its influence into the remotest cor- 
ners. Thus the State, in such works as are directly 
within the line of its authority, may unite use and 
beauty, exerting at the same time a material and refining 
influence. 

The strongest force which has influenced the actions of 
men, and directed the current of history, is the religious 
sentiment. Its universality and its strength has made it 
an important factor in the construction of States and the 
moulding of society. To comprehend this force demands 
the study of the abstract religious idea apart from the 
various forms which it assumes. In all ages and among 
all people this idea has existed, ruder or more refined in 
its conception as the people among whom it is found. 
Its essence lies in the perceived insignificance of man 
amidst the powers of nature, and in natural sequence the 
conception of a greater power ruling over the destinies of 
the world. From this ever-existing conception the evo- 
lution of the religious idea might readily be predicted. 
The first step would be the deification of the powers of 
nature, a recognition of forces superior to man's control, 
and the notion of a distinct special intelligence directing 
each force. The most complete system of many deities 
is found in Grecian mythology, where, in course of time, 
the religious feature came to occupy a secondary place. 
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The personification of every force, influence, and action 
has a poetic inspiration. Among the more intelligent 
classes there seems to have lain, back of the mythology, 
the conception of a grand superior force, the deities de- 
scribed by name being only a poetic figuring of nature's 
actions. The inscription "To the Unknown God" ex- 
presses this conception. Progress is found exactly as the 
idea of divinity recedes from its nearness to man, till it 
gradually reaches the ultimate conception of the supreme 
deity without intermedium. A peculiar mental trait is 
the tendency, almost impossible to escape, of ascribing 
to divinity human attributes, of creating a God in man's 
image. The Greek peoples the world with divinities. 
The Hebrew clothes the one God with human weakness 
and imperfections. In all times and among all peoples 
is found the disposition to create something intermediate, 
more nearly allied to humanity, more tangible and easy 
of perception. The ancient lesser gods have their 
counterpart in the priestly notion, in forms, in cere- 
monies, the material being more readily appreciated 
than the ideal. The sacrificial idea, always existent, is 
an instance of the degradation of the religious idea. 
There is always in action a conflict between the disposi- 
tion to elevate and refine religion on the one hand, and, 
on the other, the disposition to reduce it to the level of 
man's ordinaiy capacity. As the one or the other gains, 
will religion be exalted or debased. 

The universality and the fervour of the religious idea ne- 
cessitates its being taken into account in all human affairs. 
It affects all things, and whatever it touches it intensifies. 
In the abstract its essence is the- recognition of a supreme 
power, the obligation to obey the understood behests of 
that power, and in addition agratification in such obedience 
arising from a satisfaction in duty performed. If these 
are the essential features of the religious notion, it is evi- 
dent that the largest latitude in its forms and methods is 
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allowed. Theological systems are numerous; concep- 
tions of duty enjoined by different religious systems vary 
with the age and with the people: yet in the varieties 
which the intellectual and the emotional nature of man 
has induced there is ever present the essential idea with- 
out which religions as we perceive them could not be. 
The purpose here of exhibiting this fact is to show that, 
both by its universality and its intensity, religion exerts 
the strongest influence on political and social existences; 
and again to notice an inherent human right which the 
State cannot ignore. Of religious intensity and fervour, 
abundant testimony may be found. Whether it operates 
for good or for evil — for good, as in multitudinous acts 
of beneficence, often carried to the extreme of self-sacri- 
fice ; for evil, in the bitterness of hatred which has made 
religious wars and religious persecution the most merci- 
less of all human inflictions, — the supreme importance 
attached to religion, its transcendence above all other 
affairs, the depth of emotion which it invokes, explain 
its constant force. Association gives added power, and 
association, with the strength which unity confers, always 
resists change, and in resisting change resists progress. 

The numerous systems and practices, all existing under 
the one imperative religious idea, show, as history evi- 
dences, the possibility of their coincidence with a false 
morality. Together with various theological systems 
are various ethical systems. The notion of obedience to 
the behests of an acknowledged supreme power leaves 
open the question of what those behests may be. With- 
out a special and minute revelation, acts and duties, sup- 
posed to be enjoined, must accord with the theological 
system in question. Either the system itself prescribes 
certain acts, or general right action is obligatory. In the 
latter case the peculiar notions of morality, existent at 
one time and among one people, are supposed to receive 
the sanction of deity. This explains how, under the 
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same theological notion, religion may at different times 
sanction different ideas of duty. Religious sanction 
often follows the lead of ethical principles, and one age 
may condemn acts which a prior age has sanctioned.'' 
The principles of right are eternal and immutable ; man's 
conception of them changes. There is often an elabo- 
rately constructed -order of religious ceremonial and of 
personal observances, considered of vital importance to 
the present and future life of those affected by them. 
Here, then, may be found, side by side, two religious 
conceptions: one, that the laws of morality as under- 
stood are enjoined by deity, and one, that certain sacra- 
mental acts are equally enjoined. It is within the region 
of fact that the two notions may conflict. 

The third religious element which intensifies the others 
is the personal sentiment, the emotional feeling, supply- 
ing a force which conquers all opposition. Amidst the 
varieties of theological and ethical notions error must be 
common. The effort to effect purity in both must be 
continual. Unfortunately, there is that in man's nature 
which combats this effort, a centrifugal force causing 
divergence in all directions from a central standard of 
purity. The very purest faith does not long continue 
uncontaminated by error. The Christian religion, itself 
the purest in its essence ever conceived or even conceiv- 
able, did not long remain untainted by corruption. Hu- 
man propensities have ever been at work to disturb its 
simplicity. The direction of reform must always be to- 
wards its pristine condition. 

The universality of the religious sentiment is strictly 
that which brings it within State jurisdiction. It is that 
which gives it the character of a right, being a part of 
man's nature and as such entitled to State protection. 
But does not the sacred character of this right distinguish 
it from all other rights and make it illimitable? The pre- 
vious analysis has shown the prevalence of the religious 
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idea and the fact that within it may exist many creeds 
and practices, that the same powerful sentiment may in- 
cite the best deeds and the worst. Of the many quali- 
ties which form the character of a community, one is the 
moral tone, the aggregate of opinion on ethical questions. 
Whatever violates this tone endangers the State, the 
more strongly when it appears directed by the force and 
energy of religious sentiment. An utterly erroneous 
religious faith appeals to the strongest feelings of its be- 
lievers with as much force as does any other. The posi- 
tion of religion within a State, then, is that of accord or 
of antagonism. There is a natural classification of re- 
ligions. Those differing only on points which do not 
excite the strong emotions may dwell together within a 
political community. Religions of extreme difference 
cannot dwell together and must find their abode in coun- 
tries of consonant -ideas. These facts impress upon all 
States, to a limited degree, a religious character, but 
only to a limited degree; for the duty remains to recog- 
nise the general right of religious belief and practice, to 
award them the fullest protection consistent with that 
moral tone which the community have adopted, con- 
sistent with peace, which jarring religious (actions may 
endanger, and consistent with the State's duty of self- 
preservation. In larger affairs the general religious char- 
acter of the country is to be protected ; in smaller matters 
the predominant belief must control. A Christian com- 
munity cannot sanction the Mohammedan practice of 
polygamy, nor enforce the Jewish Sabbath. 

The slight degree of religious character which thus far 
has been ascribed to States has nothing in consonance 
with that attaching to the union of Church and State. 
As the union has occupied a prominent place in history, 
and has occasioned much difference of opinion, it will be 
necessary to consider if the respective purposes of re- 
ligion and politics ate so nearly allied as to make this 



:y Google 



SPHERE OF STATE ACTION II3 

union profitable to both. A writer has divided religions 
into two exhaustive classes — Ethnic and Catholic. Eth- 
nic, where a nation and its religion are defined by the 
same bounds; and Catholic, where religion is susceptible 
of propagation, and may include people of all nations 
and of diverse qualities. In this sense modern religions 
are Catholic. The religious idea permits many sects, 
and this word implies a separation, or a distinction, from 
a larger body. The Church represents the distinctive 
body. The purpose of the Church is to sustain a creed, 
to define the boundaries of its own body — a unifying 
office. It must therefore have a narrowing tendency, a 
limiting influence. The intent of the State is to include 
all religious beliefs not discordant with the character of 
the State. It is fair to infer "that the union of bodies 
having such opposite objects in view would be detri- 
mental to each. The facts of history sustain this in- 
ference. Whatever historic causes may have led to 
this union, it is not difficult to define the profit which it 
might have granted to each. Greater strength would be 
secured, but this strength would not favour the true 
purpose for which each should exist. The State would 
gain the power which religious sanction affords, but a 
power in excess of its just needs and liable to corrupt 
use. The Church obtains temporal aid in enforcing its 
precepts, but does not impel conviction. There is a 
frightful record of persecution fostered by the union of 
two bodies created for opposite results. The union has 
opposed both civil and religious reform. The English 
revolution and civil war in the middle of the seventeenth 
century is a puzzle to readers. In its inception it was 
an effort at Constitutional reform. It developed into a 
fiierce contest of religious (actions. The reaction at its 
close was perhaps the product of the bitter emotional 
nature of the struggle, America, in spite of the early 
hierarchical attempt in New England, has escaped the 
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retarding influence of this unnatural union. Religious 
toleration is the practice of modern States. Yet in many 
cases States support or enforce special religious beliefs. 
The civilised world has not yet learned to restrict the 
office of the State to its legitimate sphere, nor has the 
Church fully realised that not by force but by conviction 
must its faith be impressed upon the human soul. 

One of the legitimate offices of the State is the care 
of those of its citizens whom misfortune has denied the 
ability to care for themselves. The insane, the injured, 
even those who from a variety of causes lack the power 
of self-support, are entitled to the charity of their fellow- 
beings. Most of this will be indubitably the work of 
private benevolence. The need of systematic charity 
may properly impose this duty upon the State. 

A comparison of the intellectual faculties of man and 
those of the lower animals exhibits a marked difference. 
Instinct, extremely limited in man, is a prominent feature 
in the lower animals whose faculties, though susceptible 
of external cultivation, are bounded by the simple needs 
of their being. In man, instinct plays a very inconspicu- 
ous part. No animal relics so much on others in early 
life, on the development of his own powers in after-life. 
Intuition expresses unconscious cerebration, and evi- 
dences faculties capable of improvement. A marked 
distinction of man is the capacity of self-improvement. 
The evolution of animal life in the main is the product 
of natural causes. Whatever may have been the origin 
of man, he occupies a distinctive place in the fact that 
his development comes from the exercise of his own 
faculties. But the power and the disposition are not 
always in accord. The intellectual history of man shows 
a gradual advancement ; it also shows a tendency to re- 
lapse. The intellectual and the animal propensities are 
often in conflict. Progress is the result of constant 
effort. Education is the process affecting this result. 
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The right of the education of one's self, or of those in- 
trusted to one's care, is inherent. This right the State 
must recognise by protecting its exercise. Thus far 
State action is merely permissive. The power, to go 
farther, to enforce its exercise, or to grant direct facili- 
ties, does not rest on the same right. It must be sought 
elsewhere. 

The office of government will be simple or complex, 
easy or difificult, very much according to the character of 
the people to whom it is applied ; and the possibility of 
advanced governmental systems will depend on the same 
conditions. It is, then, a wise policy on the part of the 
State to simplify its task by elevating the mental and 
moral condition of its people by judicious education. 
This is a measure of public safety which reduces the 
tendency to crime and qualifies people for a higher de- 
gree of citizenship. This policy seems so evidently wise 
as to constitute it one of the primal State duties. The 
method by which it may be pursued will be governed by 
the circumstances of the case. Intended to apply to 
those who have neither the inclination nor ability to 
educate themselves, to that extent it may and should be 
compulsory, requiring a certain standard to be attained, 
whether it is reached voluntarily or under State provision. 
We cannot assume the existence of a right on the part of 
the people to demand education by the State. Educa- 
tion is a wise policy for the public good. The claim of 
any body of people for State assistance on the ground 
that it is pursuing an educational work, according to its 
own methods, and not subject to State superintendence, 
is inadmissible. The State acts with its own methods 
and in pursuance of its own purposes. 

Certain pertinent questions may arise as to the degree 
and the kind of public educational work. Guided by the 
purpose of the educational policy, it should be as gen- 
eral and comprehensive as possible, embracing all who 
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have need of its beneficent aid. The burden which this 
may impose on the community precludes the idea of a 
high degree of education in general. Its object being 
the general elevation of the people, and to furnish a 
foundation for the ordinary avocations of life, that object 
will limit the educational process. This is its primary 
and imperative purpose. A secondary one would be the 
providing a higher education for those who are qualified 
to receive it. There is not now the same compelling 
reason. Many who have the ability to pursue advanced 
studies lack the means of doing so. This want is fre- 
quently met by private beneficence. It is also a fact 
that a community profits largely by the efforts of its 
higher intelligences. With these two facts in view, it 
seems evident that, when the primary educational needs 
are supplied, the question of supplying the secondary 
needs is one of State ability. If the circumstances of a 
community will permit its granting the higher educational 
. facilities, they should be given only to those who shall 
have proved themselves fitted to profit by them. The 
moral, even more than the intellectual, tone of a people 
is a fit object of care. The common opinion in most 
communities as to the general truths of morality permits 
of their instruction without awakening opposition of 
opinion. But when to the force of moral obligation is 
to be superadded religious sentiment sustaining it, there 
is a probability of arousing opposing sentiments occa- 
sioned by the diversities of religious belief, naturally 
existing where opinion is free and private judgment is 
unrestrained. An objection somewhat similar to that 
alleged against the union of Church and State might 
here apply, though not to the same extent, and possibly 
might be obviated. In previous pages it has been 
pointed out that while within a community there may 
be various religious beliefs, these must not be at variance 
on vital moral and religious points; that to this family 
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of religions the State offers its support ; that the State, 
to this extent alone, has a religious character. It is sug- 
gested, then, that the religious idea, as limited by this 
coincidence of belief, might in public instruction furnish 
the additional force which the moral sense alone is not 
sufficient to supply. 

The liberty of speech and of writing is obviously a 
right. It is equally obvious that it is one which if unre- 
strained is liable to abuse. Especially is restraint upon 
this right necessary from the ease with which it may be 
made a weapon of abuse. It may offend against persons 
or against society. Offences against individuals are ordi- 
narily fairly well guarded by the remedies provided 
against libel and slander. But the extension of the 
newspaper press has created a tendency to an invasion 
of private rights, against which the individual may justly 
demand protection. Offences against society may be 
directed amongst others toward existing institutions, 
social relations, or religious sentiments. The difficulty 
of applying restriction comes from the risk of suppressing 
honest expression and scientific investigation, from which 
progress and reform may be expected. If the element 
of malice is conspicuously present, if attack is made upon 
well-established institutions without justificatory reasons, 
repression is obviously a duty. Jurisprudence often finds 
a difficult task in applying just distinctions. An extreme 
difficulty is found in the treatment of utterances hostile 
to the form and methods of existing governments. With 
the progress of society offences of a certain character will 
diminish or disappear, and others of a milder form will 
exhibit themselves. The licence of speech and utterance 
of opinion to an unwise and even dangerous extent, is 
an evil of modem times. An autocratic type of govern- 
ment, owing to the low character of the people to whom 
alone it is applicable, may find it necessary to repress 
too critical expressions of opinion. A highly developed 
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system applied to a highly developed type of people, 
may find its safety in unrepressed utterances of belief. 
It is curious and instructive to note the gradually dimin> 
ishing severity of the laws concerning treasonable utter- 
ances. The Constitution of The United States limits 
treason to overt acts. The right of petition for redress 
of grievance presupposes a somewhat public expression 
of grievance. The degree to which freedom of public 
speech may be permitted will be according to the fitness 
of the people to use it. A popular form of government 
may find a popular expression of opinion among an in- 
telligent and law-abiding people of wholesome effect, 
both for enlightenment and production of harmony ; but 
if the changes of time should introduce among such 
people a body of persons ignorant and inflammable, liable 
to be incited to hostile acts by unwise speech, the safety 
of the community would demand that the liberty of pub- 
lic speech be curtailed. It is a valued right if well used, 
a dangerous weapon if wielded by the ignorant or the 
vicious. 

In this review of some of the principal rights which 
attach to human nature, they have been treated with a 
certain degree of particularity on account of their su- 
preme importance, and in illustration of the manner in 
which they are derived, their necessary limitations, and 
the reasons for imposing their support upon the State. 
Many of them have been, when written Constitutions in 
whole or in part exist, directly asserted, imposing a duty 
or placing a check upon legislative actions. When the 
written Constitutional form is not found, their native 
force presents a silent admonition. Probably no author- 
ity exists so absolutely despotic as to be unaffected by 
the restraining influence of certain universally admitted 
rights. There are bounds beyond which the most nearly 
absolute ruler will not find it safe to advance. Public 
works subsidiary to rights less theoretical will be con- 
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sidered under the methods of State action. The con> 
elusion of this part regards State action from the point 
of view of State duty. 

In very long established States, when enlarged author- 
ity of the ruler has acquired the sanction of long custom, 
when the people have the habit of leaning upon authority 
for care and direction, progress of events may so modify 
their conditions as in particular cases to impose the 
question whether or not authority should be reduced, 
popular freedom enlarged. In more rare and recent Con- 
stitutions, where authority is much restricted and popu- 
lar freedom is extensive, the new conditions, imposed 
perhaps by congestion of population, present the question 
of increase of rule, of reduction of popular freedom. The 
question of State duty, to do or not to do, is approached 
through opposite roads. 

In the preceding pages the reasons why governments 
should be, their purpose, and the nature of human rights 
have been presented as they seem to deserve. From 
them may be found the nieans of meeting the above 
question. The burden of proof rests on authority to 
show its need and its fitness, according to the principles 
there set forth. These principles supply the test to 
which each case as it arises may be subjected. They 
furnish a rule at the same time rigid and elastic, rigid in 
the immutability of human rights, elastic in the varied 
means of their enforcement. But apart from the general 
principles determining State action, that action while 
still governed by a just purpose may be excessive, may 
be deficient, may err in methods. Admonition of error 
may be found in popular expression. Where individuals 
or associations are found doing a State work, for their 
own protection, or for the safety of society, there is an 
indication of a failure of State duty. Societies in aid of 
State charity, to compel enforcement of the laws for the 
prevention of evil, for protection of children and of the 
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lower animals, are, in part at least, an evidence of State 
inefficiency. The public protest against excessive taxa- 
tion and abuse of official positions are signs of an opposite 
fault. The outcry of strikes, of financial crises, of social- 
ism, even of anarchy, may be symptoms of wrongs for 
which State errors are responsible. Violence should be 
checked ; but the protest should be heeded. These indi- 
cations should be judged with discrimination. There 
may be an erroneous assumption that the conditions pro- 
tested against are solely the products of a wrong political 
system or of its faulty administration. The faults of ' 
human nature itself should be taken into account. The 
signs of the times should be watched with careful judg- 
ment as indicating the trend and effect of political meas. 
ures. The value of the historical test has been pointed 
out. The value of the ever-present test differs from it 
but in degree. 
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INTRODUCTION 

NEITHER science nor art acts alone to produce re- 
sults. They are mutually assistant, and there is 
between them such an interdependence that the line of 
division is not distinctly marked. Generally speaking, 
science considers the principle of things, art the applica- 
tion of these principles. To utilise scientific principles, 
art is invoked ; and on the other hand science is called 
to the aid of art to enlighten its action. 

In the first part of this treatise a society has been pre- 
sented whose reasons for being and whose aims have 
been set forth, with the principles on which it is founded. 
In this second part are to be considered the methods by 
which the purposes are to be accomplished, the instru- 
ments best adapted to this end, and the most effective 
modes of operation. Here is the application of art to 
the utilisation of scientific principles. But in this appli- 
cation of art, constant reference to science must be had 
to direct and govern its purpose. Societies with their 
directing governments have so long existed that one 
would expect to find abundant illustration of their forms 
and modes of operation. But history in this point is 
defective. Few historical treatises enlighten the study 
of the moral sciences. Elaborate and minute presenta- 
tions of wars and turmoils, of the struggle of dynasties, 
of eiTorts for personal aggrandisement, are sufficiently 
abundant. From them it would seem that the one half 
of the world had been constantly engaged in the effort to 
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exterminate the other half, or to despoil its possessions. 
History may take a statistic or a scientific form, as its 
facts are either barely presented or are arrayed for scien- 
tific illustration. Some eminently scientific historical 
treatises are to be found; but in the main, students of 
societies and of government will not find many collations 
of facts to simplify their studies. A view of governments 
which have been reveals certain types with more or less 
distinctness of outline. Much instruction is to be ob- 
tained from a study of types, especially if found unmixed. 
If historical observation shows association between a type 
and its effects, by a composition of types as by a com- 
position of forces certain distinct results may be 
attained. 

Governments naturally may be classified according to 
the number respectively of their administrators. Mon- 
archy signifies the rule of one with varied degrees of 
authority; Oligarchy and Aristocracy, that of a lai^er 
number to the exclusion of the masses; Democracy, the 
assumed rule of the many, more or less direct. These 
types have existed with sufficient distinctness to show 
their operation and effect upon the people. It is rarely, 
if ever, a present fact that any one of these forms can be 
found in absolute purity; nor is this desirable, for the 
very best governments are those which combine in varied 
but suitable proportions the advantages found tn each of 
the different forms. 

As to the study of these different systems a very per- 
tinent question is the ancient Cut bono — Why consider the 
impracticable? Opportunities for the construction of a 
governmental system would seldom if ever occur; and if 
they should, they would offer too large a task for human 
ingenuity. But opportunities do occur for the modifica- 
tion of existing systems and for the adaptation of means 
to desired ends. A study of the nature and operation 
of existing systems will point out the true method of 
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adaptation, which otherwise would be left to chance or 
to the hazard of experiment. 

This part, then, will consider the peculiar properties 
of the different governmental systems, with their advan- 
tages. and their disadvantages; the natural division of 
functions and their methods ; the means of adaptation to 
changing conditions; and finally, as a result, the combi- 
nation of properties forming a governmental system 
suited to a highly developed community. 
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THE purpose of this chapter is to consider govern- 
mental types and their special characteristics, with 
a view to learn the advantages and disadvantages apper- 
taining to each. To do this effectively, the supposition 
must be made of each one existing free from mixture 
with other types, — a supposition merely, as the reality is 
rarely, if ever, to be found. In other words, we must 
dwell upon the attributes belonging to the simple forms 
alone. 

Monarchy, or the rule of one, naturally first attracts 
attention. The notion of one supreme ruler, more or 
less absolute, is a rude and simple idea. Power and au- 
thority are the earliest conceived attributes of govern- 
ment. Monarchy and militarism are closely associated. 
It is easy to suppose that the first idea of monarchy must 
have arisen from the needs of defence or of aggression. 
The habits of discipline, of implicit obedience, and of 
reliance on individual skill — the essential qualities of 
militarism — are found in monarchy more completely than 
in any other governmental form. Accordingly, it is the 
one best fitted for the creation of nations, for extension 
of territory, and for national aggrandisement. Its promi- 
nent feature is force; its effect, the development of the 
State rather than of the individual. Monarchy, then, is 
favorable to compactness and power in the State, is hos- 
tile to personal liberty and advancement. Lest the ex- 
ample of States of the mixed form may be quoted in 
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opposition to this view, the warning before given must 
be heeded, that the monarchical attributes and effects 
alone are in question. 

The early military monarchies depended on the per- 
sonal qualities of the leader, and naturally lacked the 
permanence of character which belongs to the dynastic 
power. In elective monarchies there must be at the 
close of each reign 3 disruption of an existing order, a 
period of uncertainty, to be followed by a new order 
having its special characteristics, though more or less re- 
stricted by tradition or by system. But there is here im< 
pressed on the public mind the notion of change and the 
possibility of improvement, contrasted with the hopeless- 
ness of the settled form. The elective system, however, 
is left too much to the personal character of the monarch 
at the time being. It precludes the notion of Constitu- 
tional principles. Only when the succession is fixed after 
a certain method, and especially when the hereditary 
principle is introduced, is a permanent form established, 
with fixity of institutions and a larger degree of personal 
rights. The hereditary method of succession seems to 
have commended itself by the assured possession which 
it offers, and by the avoidance of turmoil and unsettled 
conditions. In this respect it is a distinct advance upon 
earlier methods. Its effect in consolidating and fixing 
the monarchical idea, is owing to various influences act- 
ing on the human mind. In itself, however, hereditary 
succession is a curious anomaly. To one educated in 
sound principles of government, which assume that the 
chief office in a State demands competency in its admin- 
istrator, hereditary succession is an absurdity. That the 
qualities which insure a good administration of office 
should be directly transmitted is improbable to the high- 
est degree. Heredity doubtless is a law. The causes 
which produce effects obey that law, but they are numer- 
ous, and the degree of weight which attaches to each is 
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indeterminable. The qualities derived by inheritance 
come from so many sources, and in such varied pro- 
portions, as to preclude a sufficient knowledge on which 
to base computation. That any quality, or any set of 
qualities, may be transmitted, there must be a freedom 
from composition with other qualities. The character of 
an individual is subject also to modification by various 
circumstances from time to time affecting it, so that 
transmissible qualities become changed or lost and the 
transmission is interrupted. It is evident, then, that we 
cannot look with any certainty to inheritance for desired 
properties. 

But that which may not be ascertainable in individual 
cases may obtain in the aggregate. The degree of par- 
ticularity essential in individual cases is not necessary in 
aggregates. Facts which vitiate conclusions in particular 
instances may have but slight influence in general cases. 
Modifying circumstances also may be taken into account, 
and their operation be computed. The character of a 
people may be observed, the action of various customs 
and habits be noted, and the transmissible properties of 
race be assumed with a large degree of accuracy. The 
methods of reasoning differ as applied to aggregates or 
to particulars. The hereditary principle, then, as a means 
of obtaining personal competency, is inadmissible in 
politics. But in politics the hereditary principle does 
not base its claim for recognition on such grounds. It 
serves in monarchy, besides giving the permanence 
afforded by regular succession, to impress on the public 
mind the idea of legitimacy — and legitimacy in this con- 
nection implies a great deal. There is something in the 
notion of inheritance as an innate right which appeals to 
the general sense of justice. The prescriptive right of 
long occupation also asserts its claim. If the term 
"legitimacy" were restricted in its import to a claim, 
sanctioned by an established order and by a fitness of 
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purpose, it would be unobjectionable. But in the nu- 
merous wars and disturbances occasioned by the clashing 
of opposing claims, the word has been extended to sig- 
nify an actual property in the State and in a people, of 
the right of authority on the one hand, and the duty 
of obedience on the other. The belief expressed by the 
meaning of "legitimacy " is a complete misconception of 
the office of the governing body or of the administrator 
of public affairs in a State. Loyalty to a person is im- 
plied rather than loyalty to a people, and the public good 
is sacrificed to the supposed rights of one or of a few. 
This error is one of belief and of reasoning, the result of 
a continued line of thought and of education; but it is 
strongly reinforced by a peculiar sentiment, probably an 
outgrowth of this belief. There is a mixture of the 
ridiculous and the sublime in the veneration which at- 
taches itself to the notion of royalty. The sublimity lies 
in the devotion and self-sacrifice which it has so often 
called forth ; the ridiculous, in the insufficient foundation 
on which it rests, and the frequent contrast between the 
greatness of the devotion and the littleness of the object 
on which it is lavished. 

Nevertheless, the stability of many monarchical sys* 
tems, resisting attempts at destruction, resisting even 
attempts at reformation, is owing to this belief and this 
sentiment, — and the latter is not the least of the sustain- 
ing forces. Sentiment is a power against which scientific 
truth has constantly to contend. The conception of 
special divine creation or of divine countenance to any 
system grants it a title superior to any modern considera- 
tion of utility. The belief once admitted concedes au- 
thority to the utmost degree of absolutism. The most 
concentrated form of this belief is found in theocracies,, 
where it implies that the civil Constitution is prescribed 
by divinity, or that the course of administration is con- 
stantly under divine direction. This would necessitate 
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an intercourse with the Supreme Being directly, or 
through the medium of a sacerdotal body. The super- 
natural is thus ever present, re-enforcing the civil power. 
A somewhat similar conception represents the ruling 
power, although of human creation, filling, in some ob- 
scure way, a sacred oflice. The reason of this belief, at 
one time very general, does not very clearly appear. It 
may be a survival, or a modification, of the theocratic 
idea. It may be an impression produced by long-con- 
tinued authority. It may be the effect of association 
between the Church and the State. 

In this association there would seem to be a mutual 
benefit. Though sometimes in antagonism, the power 
of mutual assistance is a bond of union between these 
two institutions. The Church has often needed the 
aid of the temporal power to secure its possessions, and 
to enforce its decrees. The State, whether seeking pro- 
phetic sanction, oracular approval, or the security derived 
from the injunction of non-resistance, invokes the assist- 
ance of the Church to sanctify its authority. But, how- 
ever obtained, the impression of a divine derivation 
intensifies civil power, and tends to remove from those 
in authority the wholesome restraints of responsibility to 
those for whose benefit the office should be administered. 
Although the theocratic idea in completeness or in a 
modified form may be associated with various govern- 
mental systems, it affiliates most readily with the mon. 
archical form, and but rarely with any other form. 
There is a kinship of methods between the two which 
renders their union an easy one. The pomp and circum' 
stance of royalty are additional aids to creating an im. 
press of legitimacy. The ordinary mind, much influenced 
by show, unable to distinguish between the real and the 
false, between the outward form and the substance, fails 
to recognise the right to existence based on adaptation 
to a distinct end. 
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If from the above-mentioned forces, which may go to 
support monarchical rule and give it an Impress of right, 
we except the theocratic, because that presents at least a 
claim not only of creating a system but also of affording 
3 continuing guidance, the others are extraneous forces, 
not going to the nature of the object, but, like scenic 
effects, giving imaginary, not real, character. They grant 
authority, but afford no guaranty of right government. 
Even the principle of divine right sanctions an existence, 
but supplies no wisdom in its direction. If tHe value of 
any system lies in its power to accomplish the purposes 
for which it is designed, and when; either in part or in 
whole, it is susceptible of change and adaptation as cir- 
cumstances may from time to time render imperative, 
that system has a legitimate claim to be, and one which 
it must constantly sustain. It is based on a principle 
continuing when form or administration is altered. But 
when the foundation of a system rests on circumstances 
disassociated from the true objects of government, the 
forces sustaining it are illegitimate forces, and vest with 
equal authority a power for good or a power for evil. 
The forces before mentioned are of this character. They 
are the forces usually found sustaining monarchy, except- 
ing when monarchy is in an attenuated form. From an 
irresponsible power certain evil tendencies are naturally 
to be expected, among them unequal administration of 
justice, favouritism as to individuals or classes, aggran- 
disement of dynasty, resistance to all progress tending 
to decrease of royal power, militarism, and wars of ag- 
gression and conquest. These tendencies are found to 
exist, probably proportionate to the degree in which the 
monarchy approaches to absolutism. Absolutism to an 
extreme degree is possible only where ignorance and 
superstition are found. Despotism in its absolute form 
is rarely if ever existent. There is always a restriction 
of custom, having the effect of Constitutional prohibition. 
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There is always a point beyond which it is dangerous to 
go. Limitations imposed by custom, by the genius of a 
people, by prescription, or by irrevocable compact, give 
a great variety in monarchies. Extreme limitation may 
combine the strength of the kingdom with the freedom . 
of the republic. 

From defects to turn to advantages, to the intrinsic 
merits of the monarchical form : The most conspicuous 
element o( monarchy is force — strength in the execu- 
tive power. If the system of laws under which the gov- 
ernment is managed is just and right, assured power in 
its execution is desirable. This is a truth applicable in 
times of peace, still more so in times of war. Unfortu- 
nately war is one of the contingencies against which na- 
tions are required to prepare, and if its executive power 
is weak it is liable to suffer from external aggression or 
internal turbulence. An important quality in the execu- 
tive department of a government is a force sufficient to 
maintain the laws at all times, to suppress insurrection, 
and to sustain the integrity of the State against foreign 
encroachment. Unity of the executive favors this neces- 
sary degree of power. Division of power implies its 
limitation. While this necessary quality usually resides 
in monarchy, it is too often in excess and thus is liable 
to abuse other rights. This lesson, then, it seems, is to 
be learnt from the observation of monarchical systems : 
that executive unity gives force, and that force to a just 
degree is essential to the proper maintenance of law and 
to the protection of the State ; but also that the force 
should be restricted to its fair requirements. The limi- 
tation is best effected by giving to each governmental 
department the degree of self-sustaining power which 
properly belongs to it; and the method of attaining this 
result is dependent on the nature of the system adopted, 
and the peculiar character of the people to whom it is 
applied. 
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The etymology of "aristocracy " describes that signifi< 
cation of the word with which politics is directly con- 
cerned — the body in a State which rules, or which is 
possessed legally of privileges not appertaining to the 
citizens. The rule may be either the qualification for 
holding office, or the sole power of electing to ofHce. 
The privilege may be the exemption from certain bur- 
dens, or the possession of exclusive rights. A less re- 
stricted and a less correct meaning implies only the 
distinction of classes found in all societies. The one 
meaning describes a constitutionally existing body; the 
other, one conforming to a varied and arbitrary standard. 
The prime ingredient in the composite term is superiority 
to all other bodies; but its correctness is often negatived 
by facts. In the first instance, the best is a class re- 
stricted to and measured by a fixed standard. In the 
second instance, the best is the class which chooses to 
adopt the prefix. There are many claimants to the dis- 
tinction, but there is no supreme judge before whom the 
rival claims of title may be adjusted. The secondary 
and vague meaning of the term interests us only as illus- 
trating the manner in which that described in the primary 
meaning may have arisen. 

Social classes more or less distinctly defined must 
always be in obedience to a law of man's nature, the 
gregarious quality of which impels association. The 
basis of union will be a community of qualities, a simt- 
tarity of feeling, of habits, or of pursuits. The classifi- 
cation may be based on degree of education, intellectual, 
moral, or aesthetic, or on the possession of a certain 
amount of wealth, permitting different modes of life. A 
graceful American writer has pictured a "procession of 
life " in which the various orders of men are marshalled 
according to the possession in common of a specific 
quality, though differing perhaps in innumerable other 
respects. The philosophy of this picturesque description 
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lies in marking the quality which forms a bond of union. 
It is this which gives vitality to any union, and which 
alone insures its permanence. That a specific class may 
continue to be, it must have the power to exclude all ' 
lacking the true requisite of membership, and to recruit 
its forces from time to time with those having the quali- 
fication which union demands. Ordinarily, it unre- 
stricted, human society will regulate itself on these lines, 
and will eiTect a differentiation with greater or less ac- 
curacy. But the futility of an attempt to perpetuate 
classes by artificial methods must be obvious. The one 
most frequently adopted, and with a limited degree of 
success, is heredity. That topic has already been dis- 
cussed, and from that discussion the conclusion adopted, 
that its laws are but imperfectly understood. It must 
further appear that they cannot be applied to humanity 
with an assurance of success. Human feelings, tastes, 
and affections will assert themselves in opposition to any 
scheme to perpetuate qualities by descent. Heredity 
affords no guaranty of possession, in descendants, of 
qualities which lie at the base of social aggregations. 

Of the different social classes some will have their basis 
in qualities generally recognised as superior to those on 
which others are founded. To such the term "aris- 
tocracy," used in its secondary sense, is often applied, 
but it is frequently applied without just discrimination. 
The term, correctly used, would describe classes of men 
whose cohesion depends on qualities imposing general 
respect. Such classes must play a somewhat important 
part in social economy. The presence in a community 
of classes distinguished by superiority in qualities com- 
manding respect should have a beneficial influence on 
that community, providing qualifications for the higher 
offices in a State, and serving as a conservator of mental, 
moral, and aesthetic tone, and a model on which others 
may form themselves. To effectuate this purpose, such 
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classes must contain within themselves the power to 
maintain the standard of excellence on which they are 
founded, and there must be within the people a habit of 
respect for those holding a higher tone, or the influence 
of its presence will be lost. It is a weakness of the ultra* 
democratic idea, that it fosters a spirit of detraction, a 
tendency to deny superior qualities, to move towards a 
lower rather than a higher level. This spirit may arise 
from jealousy or distrust, or a disposition to relatively 
raise the lower by a disparagement of the higher nature. 
But the cause is perhaps less frequently found in such 
meaner motives than in a confusion of ideas, a failure to 
distinguish between political equality and personal differ* 
ence. The cardinal principle of equality of human rights, 
which should be at the base of every well-constituted 
State, recognises and sustains those general rights which 
are common to humanity, but does not ignore the per- 
sonal divergences which nature itself creates. Rightly 
understood, social classes may exist side by side in a com- 
munity, not antagonistic, but reciprocally supportant. 

But social classes, as such, have no direct political sig- 
nificance. The bond of union is not sufficiently strong 
to effect an influence on the political state. Stronger 
ties may unite a body into a powerful organisation hav- 
ing an effect on the body politic. A mutuality of self- 
interest is a bond of this nature. Those engaged in the 
same occupation, in spite of the rivalry often existing, 
find a special interest within their own class uniting them 
to maintain the class interest against external opposition. 
The guilds of ancient times and the trades unions of 
modern times often have had a potent effect on socie- 
ties, and on political conditions. The religious element 
may unify strong bodies and possess them with a force 
measured by the transcendent importance of the spirit 
affecting them. Classes of this nature often oppose each 
other, or oppose the whole community, in the effort to 
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acquire unjust force. The power for good or for evil 
may reside within these classes. Historical conditions 
have shown this fact. Such classes as above considered 
are extra-constitutional. They have not a recognised 
position in the State. Classes with which Political 
Science is directly concerned are such as are sustained by 
the State, and are in fact a part of its Constitutional 
system. They may possess the attributes of power, or 
of privilege, or of both. Power may exist without privi- 
lege, but privilege without power has but an uncertain 
tenure. Classes of this nature usually have a degree of 
superiority. Their position at least grants them a degree 
of supereminence. To such, then, the term "aris- 
tocracy " is a correct appellation. 

The Inferences which would naturally arise from the 
knowledge of human nature, and of the ordinary progress 
of nations, are sustained by recorded facts, showing that, 
from early times to the present day, in all communities, 
are to be found classes enjoying exclusive authority. 
Between the two attributes of right and authority it is 
important to observe a distinction. Authority may be 
vested in a class within a community in accordance with 
a well-devised governmental system, and yet be in no 
sense a derogation of general personal rights. On the 
contrary, the system containing this special feature may 
under special circumstances be the one best fitted to pre- 
serve their personal rights. But privilege to the extent 
of denying to a large portion of a community those rights 
which, as before noticed, grow directly from the human 
constitution, presents a different aspect. The one is a 
manifest injustice, the other a method of securing justice. 
As a fact, the distinction does not always clearly appear. 
Privilege grows into authority, or authority attracts privi- 
lege. They are often closely allied. The distinction 
should nevertheless be carefuly observed, lest the just 
should suffer from its association with the unjust, or the 
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unjust should escape deserved censure from the same as- 
sociation. We may reasonably expect to find class privi- 
leges existing most conspicuously in the least developed 
social forms, or in those older communities which have 
long resisted progress. We may expect to find a gradual 
diminution of privilege exactly in proportion to the ad- 
vance in the direction of sound political principle. We 
may look for its extinction only when such principles 
shall have asserted themselves. But privilege has strong 
vitality, and needs to be constantly combated. Some 
of the causes which formerly existed are still operating, 
re-enforced by new causes, the product of new conditions. 
How privileged classes arose, and how they are main- 
tained deserves attention. 

The root of privilege lies in human selfish propensities, 
not tempered by a sense of justice, but asserting them- 
selves whenever opportunity offers. The opportunity is 
offered whenever a people or a lesser body of men, united 
by some strong bond, is able by virtue of superior phy- 
sical or mental force to dominate those inferior in these 
respects. A conquering race holds the conquered in 
subjection though it may itself be incorporated within 
the conquered nation. A dominant religious class holds 
in subjection those below them by virtue of a system 
created by superior intelligence. Thus in ancient times 
the descendants of a conquering race formed a privileged 
class. Where caste holds sway the priest represents the 
religious element, the warrior the forceful element, of 
privilege. And these conditions remain until diminished 
or extinguished by advancing enlightenment. In Euro- 
pean countries, from which modern improved political 
systems are derived, the two elements of warlike skill 
and religious organisation serve to create two privileged 
classes. The permanence of the nobility was owing to 
the feudal system,of which it was a product. The secon- 
dary meaning of the word "feudum," denoting land. 
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indicates the stability of a system based on territorial 
possession. Feudality, accompanied by the possession 
of land, vested not only territorial property, but also 
civil jurisdiction. In the contest which ensued between 
royalty and feudality, monarchy became triumphant, a 
nation was created, and the scattered authority was con- 
centrated in the national head. But the residuum is that 
on which the aristocratic order rests. A contrast has 
frequently been drawn between the nobility of France 
and that of England, and this contrast illustrates the 
manner in which this residue of power and privilege 
affects the continuance of the nobility. In England 
privilege constantly tended to diminish, and it finally 
ceased. The nobility remained as a part of the political 
system, performing a political office, but enjoying no 
special civil rights from which the rest of the people was 
excluded, and thus inspiring neither jealousy nor distrust. 
In France, on the contrary, privilege was carried to an 
incredible extent. The disease brought its own remedy. 
The final assertion of human rights swept away feudal 
privilege, and nobility ceased to be, except as a name 
and a sentiment. The same principle gradually removed 
clerical privileges. Nobility, as a class, cannot resist the 
encroachment of general improvement. The more able 
and the more cultured will demand a share. The de- 
mand of privilege is constantly asserting itself, even in 
communities thoroughly democratic. Not self-interest 
alone prompts the assertion^ but the fact that to most 
minds there is something especially attractive in the no- 
tion of privilege belonging either to oneself alone, or to 
a class of which one is a member, and which is not shared 
by the larger part of the community. With these two 
notions constantly acting, the pride of exclusive posses- 
sion and personal gain, it is not surprising that the spirit 
of just equality must always struggle against the desire 
of privilege. 
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One can hardly fail to notice that in all communities 
there seems to be a natural division of the people into 
three classes, usually termed the higher, the middle, and 
the lower. This distinction is not strictly social, inas- 
much as each of these divisions will contain within itself 
classes which are properly called social. The nature of 
their class, their relation to one another, and the varied 
degree of strictness in the line of separating them, evi- 
dently have an important bearing on the condition of a 
people. This threefold division seems to be the product 
of numerous factors, such as the degree of intelligence 
or education, occupation, and material property. Those 
occupations whose nature demands a long training, a 
high degree of intelligence, and perhaps certain natural 
faculties, usually bring as a result a high degree of 
wealth, or a high degree of consideration. Those then 
who are engaged in such occupations, or who by means 
of wealth have leisure which should be used in bene- 
ficial though un remunerative labor, form the upper class. 
Those, on the contrary, whose employment requires but 
slight skill or capacity, and is consequently poorly paid, 
form the lower class in the community. Between these 
two grades there is a large interval occupied by what is 
termed the middle class. It may be assumed that the 
moral and material prosperity of a people may be meas- 
ured by the relative proportions of these classes. The 
better attributes of the higher class — superior intelligence 
and trained skill — are not likely to prevail beyond the re- 
quirements of the conditions which demand them. But 
the limits to the increase of wealth are not so easily 
fixed. From this point of view the extreme classes move 
with equal steps. The conditions of society favourable 
to increase of the wealthy class fsvour also the increase 
of the lower class. There is a tendency to extremes, and 
the condition of extremes is not supposed to effect 
general prosperity. The middle class is the equipoise 
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between the two extremes. It possesses the bulk of 
moderate intelligence and skill. It furnishes a position 
to which those of the lower class may aspire. It supplies 
the recruits to the better element of the upper class. 
That state of society in which the extremes prevail is 
one of great brilliancy, perhaps of great achievements, 
and of a corresponding degradation. The state in which 
the proportion of the middle class to the extremes is great 
is presumably most favourable to the prosperity of a na- 
tion and to the general welfare of its people. It is not 
desirable, either, that the line between the different 
grades should be marked with too great distinction. A 
gradual shading is more to be wished. It is probable 
that the varied proportions of classes are owing to cir- 
cumstances difficult to trace and impossible to control; 
yet it is also likely that human direction may have its 
influence in promoting these conditions. Fixity of class 
is not desirable. It is opposed to progress, though prob- 
ably favourable to material welfare. The tendency of 
the present time is toward mere material prosperity. 
New industrial methods, creating great aggregates of 
wealth and a corresponding degree of poverty, produce 
an antagonism of classes much to be deplored. Gov- 
ernmental action tending to favour such conditions is 
unwise : such conditions are a severe strain on the demo- 
cratic principle. So far, then, the observation of these 
facts and the conclusions drawn from them may be of 
some utility. It is a current doctrine that all observation 
and investigation is best conducted when thoroughness 
alone is had in mind without regard to ulterior purpose 
and effect. Yet if barren of result affecting the welfare 
of the human race, the pursuit is labour misspent. The 
utilitarian view justifies the labour, but is not essential 
to its progress. The just relation of these three essential 
classesmay be readilydisturbed by unwise Stateaction; and 
wise action may produce or sustain the harmony of classes. 



:y Google 



FORMS 141 

It remains to consider aristocracy in its prin:iary and 
direct sense, as the ruling body in a State. It is govern- 
ment by a small body within the State. Oligarchy is 
also the government by the oligoi, the few. To this 
extent the terms coincide. But a distinction has been 
clearly drawn between the complete signification of the 
terms. Oligarchy has become almost a term of reproach, 
implying a possession of power by a small body who 
have acquired it by a certain degree of usurpation, and 
whose rule is more in the interest of that body than of 
the people. Aristocracy is also the government of a 
small body, but one supposedly composed of those hav- 
ing superior qualifications for the governing office. If 
this supposition could be realised and maintained, a gov- 
ernmental system approaching to perfection might be 
found. The members of such a body should have suffi- 
cient culture and intelligence to perform the duties im- 
posed on them, and sufficient virtue to consider the 
interests of the people. Their numbers also might avert 
the tendency to aggrandisement, which is one of the 
dangers of monarchies. This theory has not generally 
been sustained by experience. We must look to ancient 
governments for examples of pure aristocracy, and in 
them we do not find the requisite stability and Btness for 
purpose. This is owing doubtless to the difficulty, 
already pointed out, of maintaining such an order in its 
integrity. Possessions and the heredity principle, the 
bulwarks of the order, cannot guarantee its purity. Its 
isolation in a progressive community, amidst constantly 
growing intelligence and culture, makes it a political 
solecism in modem communities. Aristocracy, then, as 
a governmental system, is unfitted to present conditions. 
But as a component part of a general system, it may 
occupy a useful place. Aristocracy has thus in the past 
performed a beneficent part in opposing monarchical en- 
croachment. It has also obstructed real progress. In a 
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modified form the aristocratic principle, its virtues re- 
tained and its faults avoided, may possibly form a valued 
part of a well-constituted governmental system. 

In the consideration of the three principal govern- 
mental systems there is, of necessity, a degree of in- 
definiteness in the terms designating them. Singleness of 
authority implied in the term " monarchy " may embrace 
absolutism or extreme limitation. " Aristocracy " may 
suggest authority vested in a few without defining how that 
few is constituted, " Democracy " may be a government 
by the people, and yet the degree and manner in which the 
people perform their part be indeterminate. A negative 
description of democracy would perhaps be sufficiently 
accurate, defining it as that which the other two forms 
are not, where neither one person nor a small portion of 
a community is endowed with the right of taking part in 
governmental functions. A misconception of the mean- 
ing and intent of democracy is sometimes found to exist, 
an error of vital importance when held by those who are 
able to shape and direct democratic communities, the 
notion that there inheres to every citizen of a State, by 
virtue of his very existence, the right of selecting at least 
those who are to administer governmental affairs. This 
notion is rarely carried to its complete logical conclusion ; 
nevertheless its influence may be injuriously exerted. If 
the views expressed in a former part of this work re- 
specting the objects of government have been fairly and 
correctly stated, they should serve to correct this miscon- 
ception. The direct action of the individuals in any 
community of a considerable size is necessarily impracti- 
cable. It must be limited to the selection of certain 
persons thought to be qualified for the performance of 
governmental functions. It is an ideal picture and an 
attractive one, of all the members of a society selecting 
some among them to whom the interests of all can with 
perfect faith be intrusted ; but it is within reason to be- 
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lieve that this faith may be misplaced and the desired 
result fail of attainmenL In the analysis of human 
rights before exhibited, the performance of govern- 
mental function cannot directly or inferentially be found. 
The right of suffrage is not a general right, but simply a 
means to an end, a part of a system designed to accom- 
plish certain results. It has been the purpose of this 
work to set forth the object of all governments, and to 
regard each one only as an instrument for attaining that 
object. The different forms have been considered, and 
among them the democratic form, as the one in which 
the people perform a larger share of public duty than in 
any other form. But its purpose must not be lost to 
sight. A false sentiment, a misconception of human 
rights, may vitiate a system and make it fail of purpose. 
Unrestricted suffrage is neither an absolute human right, 
nor an essential element of democracy. The extent to 
which suffrage is granted must depend on the qualities 
of the people to whom the system in question is applied, 
— the capacity for performing this one function, and the 
will to use it aright. If people are to be ruled by them- 
selves, they must be ruled by their own intelligence and 
virtue, not by their ignorance and vice. It is undoubt- 
edly desirable that this privilege should be extended as far 
as the circumstances of each case will permit^ as from 
this feature of democracy much of public security and 
personal development is to be expected. That these 
benefits may be secured, the function should be restricted 
within the limits of safety. It is probable that an undue 
extension of this principle is the source from which the 
greatest risk is to be apprehended. If carried to the ex- 
tent of error, the error is one almost impossible to retrieve. 
Not so large a demand has been made for the right of 
holding office. Even where the idea of fitness has not 
entered into the question of suffrage, it has been thought 
to apply to some extent to official duties, and restrictions 
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of some sort have usually been applied. Yet it the es- 
sential and necessary idea of fitness governs, restrictions 
seem needless, unless having some extraneous purpose. 

Democracy may be regarded as a principle, or as a 
system. As a principle, it conforms to the ideas which 
have been set forth as to the office of government to se- 
cure human rights — rights appertaining to human beings 
as human beings. As a system, it is a method of secur- 
ing such rights. It is easy to conceive that the demo- 
cratic principle and the democratic system may at times 
be in conflict. The system must wait upon the principle, 
must be adapted to sustain and not to destroy it. " De- 
mocracy," like " aristocracy," has a primary meaning and 
a secondary meaning : etymologically, the rule of the peo- 
ple; and, secondarily and adjectively, that which apper- 
tains to the people. If in this secondary sense the term 
may be applied to the general principle of human rights, 
that principle has been abundantly considered in the first 
part of this work. The present part concerns democracy 
as a system, as a means to an end, with its merits and 
demerits, and the contrast which it presents to the other 
systems before considered. The chief merit one might 
expect to find in the democratic system is the avoidance 
of the errors elsewhere found, viz., favouritism of class, 
and a disregard of the interests of the people in general. 
It is expected that among the changes which are con- 
stantly in progress among all peoples, the varying inter- 
ests of the people may be always present to those charged 
with the administration of affairs. The constant sym- 
pathy between the rulers and the ruled are ever-present 
recognitions of the claims of the people and of a dispo- 
sition to enforce their rights. Its effect also upon the 
character of a people is to develop self-reliance, habits of 
self-control, and of obedience to the law — obedience 
not so much the product of force, but of respect for au- 
thority rightly constituted. But it serves to develop 
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such qualities, not to create them. Every people to 
whom the democratic system is to be applied needs to 
be already possessed to some degree of these qualities. 
The necessary participation of the people in some of the 
governmental functions demands certain requisites of fit- 
ness for the duties imposed on them. Herein perhaps is 
to be found the test of capacity for a reception of this 
system. 

It is necessary to consider some of the defects incident 
to democracy. There is a liability to an injudicious 
selection of representatives. The causes of this have 
been heretofore adverted to. Springing from the same 
cause is the liability to be ted and misled by persons 
making politics a business in its lowest sense. Such per- 
sons by their close relation to the people often have 3 
special faculty for influencing their feelings and their 
judgment. The strong force of party organization acts 
in the same direction. There are to be found also an 
undue magnifying of unimportant matters, to the ex- 
clusion of the more important, a lack of stability in gov- 
ernmental methods and policies, and a constant demand 
for temporary measures. There likewise appears a want 
of force and a fickleness of purpose, owing to the need 
of popular endorsement of governmental actions. 

[It will be observed that the term "Democracy " has 
been used to distinguish the third type of government, in 
obedience to the custom heretofore existing whenever 
those types have been compared. But the justness of 
the appellation may be questioned, there having grown 
up and at present existing an association between the 
word and the extreme type of democracy, affixing to a 
system a reproach which only belongs to its abuse. The 
word "Republic " seems to describe sufficiently well the 
more popular type of government, and to accord with 
such limitations or modification of the system as condi- 
tions may require. In number 39 of The Federalist Mr. 
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Madison notes the distinctive character of the republican 
form and describes a republic to be "government which 
derives all its powers directly or indirectly from the great 
body of the people, and is administered by persons hold- 
ing their office during pleasure, for a limited period, or 
during good behaviour." He states it to he " essential 
to such a government that it be derived from the great 
body of the society, not from an inconsiderable propor- 
tion or a favoured class of it," and to be "sufficient for 
such a government, that the persons administering it be 
appointed either directly or indirectly by the people." 
This definition by one of the founders of a great modern 
Republic may be considered conclusive. It describes a 
form of popular government in which much latitude of 
construction is permitted. It differs from the general 
impression as to the meaning of democracy. The in- 
fluence of a name in effecting impressions, either favour- 
able or unfavourable, prescribes caution in its use.] 

The virtues and the vices, the merits and the defects of 
these different systems have been presented as they are 
believed to be. It also would seem that the defects in- 
crease as the extremes of each system are approached. 
Monarchy becomes objectionable as it reaches abso- 
lutism. Democracy loses virtue with an excess of popu- 
lar action. 

That either form of government can exist, in modern 
times, in its absolute form, is not to be expected. As 
civilisation advances, and Political Science makes prog- 
ress, the distinctive types must become less marked, 
and will only have sufficient prominence to give a name 
to the system. There will undoubtedly be a tendency 
towards liberalism and a larger degree of the popular 
element, and an advance in this direction must depend 
on the conditions which in each case may favour this 
advance. Modern governments have somewhat of a 
composite character, and it is believed that some of the 
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features of the different types above considered may be 
applied with profit to the different departments into 
which governments naturally divide themselves. With 
this view it becomes necessary to study their different 
departments, to note their special characteristics, and to 
ascertain their respective needs. 
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ESSENTIAL DEPARTMENTS 

THERE is a natural division of governmental func- 
tions. The legislative, executive, and judicial de- 
partments have each distinct characteristics, independent 
of the system under which they are administered. 
Whether the three departments are operated by the 
same body, or whether, according to a carefully devised 
plan, there is a certain association in the management of 
these departments, each has its special features and 
special method of operation. There is an obvious ad- 
vantage in the ability to study a .subject in its separate 
parts. This facilitates investigation by its freedom from 
complications. These departments, then, may be sep- 
arately considered. Their connection appears in methods 
of administration. 

The basal department is the L^slative. It is that 
which sets in motion the governmental machine, which 
gives it impetus, and regulates its action. The executive 
enforces legislative decrees. The judiciary determines 
the method of their application, and in some instances 
determines the validity of the decrees themselves. These 
distinctive features are irrespective of a division of duties 
between the departments. In the most absolute form, 
when all rule and direction emanated from one person, 
there would be the same differentiation of functions. It 
is often a question whether or not these departments 
should be separate and distinct in management. This 
question has been discussed in The Federalist in its justi- 
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fication of the plan adopted in the Constitution of The 
United States, where they are not kept entirely separate. 
The arguments there employed seem to have been sanc- 
tioned by experience, and no evil has resulted from an 
association of departments to the extent then adopted. 
Another often mooted question is: From which depart- 
ment is the greater risk to be apprehended,— which is the 
most likely to usurp functions beyond its province? And 
this seems .to invite the question of the independence of 
departments. The risk of executive usurpation is prob- 
ably the one with which most countries are familiar. The 
progress of political ideas has been mostly from a certain 
degree of absolutism towards popular principles, a con- 
tinuous contest against executive arrogance. "Liberty," 
so often panegyrised, meant freedom from governmental 
tyranny, the one most familiar. The "Goddess of 
Reason " of the period of the French Revolution was a 
protest against ecclesiastic tyranny, a form almost equally 
familiar. Historically, people are familiar with the prog- 
ress above mentioned, look to it for improvement, and 
may thus fail to see at what point this movement should 
cease. It is conceivable that, starting from the opposite 
point, a movement in a different direction might be in the 
interest of good government. A legislative body is quite 
capable of imperilling the safety and good order of a State 
from lack of skill, from corruption, from arrogance of 
power. This is recognised in Constitutional restrictions 
and checks upon legislative action, as by the veto power, 
by dissolution of the legislative body, by Judicial super- 
vision. From extreme democracy, where the legislative 
department forms the most prominent feature, to abso- 
lutism, the transition has more than once been accom. 
pUshed in one step, guided by the irrational tendency 
toward extremes, which is a marked feature of human 
nature, and by the general impression that the errors of 
a system are best avoided by a resort to one having 
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directly opposite characteristics. [In The Federalist are 
found illustrations of the dangers to be apprehended 
from the legislature: "Its constitutional powers being at 
once more extensive and less susceptible of precise limits, 
it can, with the greater facility, mark under complicated 
and indirect measures the encroachments which it makes 
in the co-ordinate departments." "The tendency of 
Kepublican governments is to an ^grandisement of the 
legislative at the expense of the other departments." 
"You must first enable the government to control the 
governed, and in the next place oblige it to control 
itself," These remarks enforce the need of certain Con- 
stitutional checks against abuse of power in the depart- 
ments.] 

The comprehension of legislative action appears in a 
review of the subjects which come naturally within its 
direction. The whole body of jurisprudence regulating 
the relation of citizens toward one another and toward 
the State, for the purpose of securing established human 
rights, the protection of the health and the morals of the 
community, financial and commercial regulations, and 
the just distribution of the burdens of taxation, serve to 
show the all-embracing nature of legislative functions. 
To secure a fit instrument for such a purpose, with such 
a diversity of duties, is not a simple matter. The attri- 
butes of a legislator, measured by the importance of his 
duties, are varied. 

The office demands a knowledge of the principles of 
government and of the rights which government is de- 
signed to guard, of all the principles which it thus far has 
been the object of this work to set forth, and of the best 
method of adjusting means to accomplish the desired 
ends. This last subject necessitates a knowledge of the 
people, their temper, and their customs. There must be 
a sympathy between the people and the legislator. It 
would seem by this general statement that far more both 
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of skill and experience is demanded than few, if any, 
could furnish. But it must be remembered that the 
legislator is not called upon to apply at once all the prin< 
ciples above referred to, though they lie at the foundation 
of all sound governmental action. His duty is mainly to 
adapt or to modify according to the exigencies of each 
case as they arise. The creative talent is seldom re- 
quired. Governmental systems are of gradual growth, 
developed by circumstances, by the impulse of the times 
and of the people. The successful instances of new 
creations have had in existence a basis on which to con- 
struct. The founders of The United States Constitution 
did not neglect the experience of other people. Imme- 
diate experience was found in the colonial governments, 
operating in the very conditions to which the new one 
was to be applied. The dozen of years under the con> 
federation had taught what was to be avoided, and what 
was to be corrected. It is no disparagement of know- 
ledge and skill that a clue was at hand and a guide to 
the right direction was found. The first French Re- 
public, in which may be descried a series of trials at 
governmental system, was built upon the ruins of a mon- 
archy. The old order had been condemned, and there 
was no easy transition from the old to the new. The 
task of construction was too great for untrained skill, 
and the structure fell in the reaction to the older though 
modified form. The office of the legislator, then, de- 
mands qualifications of a high order; and that plan is 
the most satisfactory which insures the office being^ 
filled according to its requirements. It will be examined 
how far the three systems of government treated of in 
the last chapter are adapted to each of these departments 
in turn. 

Monarchy is not ever entirely absolute. It is bound 
by certain conventions and certain usages having the 
force of law, which, though technically subject to repeal 
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by the will of the monarch, are in fact inviolable. Ne- 
cessity also requires certain methods of administration 
with officers or bodies of men to whom these affairs are 
respectively intrusted. A legislative body must also be. 
But when there is the universal referendum to the one 
head of authority possessing the absolute veto and the 
power of appointment and dismissal, legislative action 
is inspired and controlled by the one supreme head of 
authority. Excepting as to the very general restrictions 
above alluded to, the supremacy of the one is 
admitted. 

There is probably no better settled principle than that 
legislation should be the result of discussion, comparison 
of views, and a general knowledge of its particular needs. 
It might happen that a single legislator of superior judg~ 
ment, honesty of purpose, and unselfish desire for the 
public welfare, aided by well-selected councillors, might 
produce excellent results. Yet this implies conditions 
highly improbable. The lack of individual wisdom may 
be corrected by the collective wisdom of a large body, 
each one of which may contribute to the enlightenment 
of the whole body: what is wanting in the individual 
may be obtained in the aggregate. The principle of mon- 
archy is not favourable to such legislative action as is 
best for the interest of the people on whom it acts. Both 
aristocracy and democracy supply that in legislative 
needs in which monarchy is deficient. In each, however, 
there is the liability to certain defects and errors. Aris* 
tocracy should contribute wisdom to its legislative body; 
but there is also the risk of overlooking the general wel- 
fare and regarding the interest of a class. Democracy, on 
the other hand, coming direct from the people, familiar 
with their character and their needs, may fail to furnish in 
le^slative action the enlightenment, the judgment, and 
the skill necessary to make that action effective. Both 
of these two forms, in spite of their indirect defects. 
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supply, each in a measure, the qualities on which legis- 
lation depends. 

The Executive department next demands attention. 
It is administrative, subordinate to the law and Constitu- 
tional provisions, and to judicial determinations. It is, 
so to speak, the business manager of national affairs, 
subject to the existing system, which may, however, be 
modified by the legitimate authority. To the citizen, 
he who occupies the seat of executive authority repre- 
sents the law with the power of enforcement. To other 
nationalities he represents the State as her accredited 
agent. In both of these attitudes the position is one 
of dignity. It is not so wonderful, then, that in times 
less enlightened than the present in political wisdom, 
the person received the distinction which belonged to 
the State, and homage was paid to the man, not to the 
representative. The form remains when the substance 
is nearly lost, and in royal governments it is to "His 
Majesty " that service and obedience is nominally due. 
It has taken many years for people to learn that the ruler 
merely represents the State, holding his office by a pre- 
scribed tenure, and performing only the functions which 
the office demands. The duties may be stated in gen- 
eral terms, embracing the enforcement of the laws, the 
fulfilling of the ministerial functions of each executive 
department according to the spirit and purpose for which 
it was created, and upholding the rights and obligations 
of the State in reference to other States. The line of 
separation between executive and legislative duties is in 
the main sufficiently well marked, and efficiency in each 
is best attained by their separation. It is, however, con- 
sonant with the spirit of some governmental systems that 
in certain respects the two departments should be associ- 
ated. That the efficiency of each department should 
not be impaired, the association should not be equal, but 
that department whose province is invaded by the other 
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should occupy the chief place and the other be merely 
subsidiary and assistant. With equal power in any one 
office there would be a confusion of functions and a 
clashing of duties. 

The attributes which belong to this ministerial office 
are, besides honesty of purpose and the requisite skill, 
energy of character and force of will, tempered by a 
proper sense of the limitation of authority within the 
province of the office. 

It seems to be conceded by all statesmen and students 
of Political Science that unity is an essential feature of 
executive office, that plurality divides responsibility, con- 
ceals faults, promotes vacillation in policy, and prevents 
vigor in action. A just conception of duty, a definite 
policy founded on it, and a firm execution of such policy 
form a just type of executive character. This can be 
made possible and be sustained by Constitutional endow- 
ment with the requisite authority over subordinates, with 
the necessary independence by provision of support and 
competent powers, and with duration of office sufficient 
to complete a policy. Every well-constituted govern- 
ment reveals in its list of the different bureaus the char- 
acter of executive functions. It shows also a somewhat 
complicated system in the conduct of affairs. Yet this 
apparent complication may be reduced to a practical 
simplicity by degrees of subordination and of direct re- 
sponsibility, both to the community as to general con- 
duct and to the immediate director as to official conduct. 
The ultimate responsibility to the executive in chief, who 
in turn is responsible to the State for the right perform- 
ance of all executive duties, implies a certain degree of 
control of all subordinate officials extending to the power 
of appointment and of removal. Without such power it 
is difficult to understand how the affairs of office can be 
conducted with the requisite energy and discipHne. 
Certain checks and safeguards are admitted to be neces- 
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sary or wise. Apart from these the greatest safety in 
official conduct and the best security against either legis- 
lative or executive usurpation, may be found in a rigid 
definition of the duties of each department and a due 
responsibility to the nation for official conduct. 

Of the different forms of government, the monarchical 
form provides the most efficient executive action, as the 
democratic furnishes the least. The tendencies of these 
opposing forms are towards a strong centralising force on 
the one hand, and on the other towards less vigor but 
larger popular freedom. Each needs restraint against 
undue extension, but in opposite directions. Republics 
are ill prepared for war. Their methods are those of 
peace, and in emergencies there is an enforced modifica- 
tion of the system and a change of methods, imposing a 
strain upon the body politic and a certain degree of risk 
in the return to normal conditions. Monarchy, on the 
other hand, is aggressive. Its compact form and disci- 
pline fit it for attack or defence. The attributes which 
give it this executive force are unity and stability. The 
one is attained by the existence of one responsible execu- 
tive chief, the other by the establishment of permanent 
methods of executive office independent of a change of 
incumbent. 

In this study of forms as known, and of the different 
departments, there is the attempt, in a measure, to asso- 
ciate the two, to establish a certain connection between 
the requisites of each department and the corresponding 
qualities in the different forms. To accomplish desired 
results, the qualities known to be fitted to promote them 
are to be applied to the extent only which is found to 
be requisite. The commendation of the qualities apper- 
taining to specific forms does not extend to those forms 
in their entirety. Nor is it believed that such would be 
fitted to modem requirements. The manner of the ap- 
plication of special attributes to special departments is 
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reserved for the study of that particular type of govern- 
ment which is fitted to modern needs and advanced 
stages of civilisation. 

It often happens that particular instances in practice 
seem to contradict announced principles. But it may 
be that these contradictions are more seeming than real. 
Anomalies often exist. The British Government seems 
to be one. A Constitution, so called, whose terms im- 
pose an obligation or a restr^nt upon a body which 
has full power to modify or to abrogate them and 
which in many cases has created them, a divided execu< 
tivc, and a legislature supreme and able to override the 
executive, accomplish nevertheless beneficent results, to 
be expected only from different conditions. The ex- 
planation is to be found in the temper of the people, the 
history and gradual growth of the political system, and 
chiefly perhaps from the fact that the practice is at vari- 
ance with the principle, that certain rules are acknow- 
ledged in fact which have no binding Constitutional force. 
Their history presents instances of the establishment of 
certain important political principles, the result sometimes 
of years of struggle, becoming incorporated with the sys- 
tem, and acquiring a stability superior to ordinary legis- 
lation. The executive body recognizes the authority of 
its leader, and acts as a unit. The legislature as well as 
the people show a loyalty to the ruler and a disposition 
to sustain governmental executive measures. The dis- 
position of the people is eminently conservative, sustain- 
ing, and averse to change. If, then, certain principles, 
though not announced, are recognised in practice, the in- 
stance sustains the truth and force. It is nevertheless 
important that truth and force should be distinctly recog- 
nised and asserted in the Constitution of a government, 
and carefully impressed on the minds of the people. 
The example of England, imitated elsewhere, may be at 
variance with the character of a people, and may fail for 
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want of those Constitutional provisions which Us proto- 
type has been able to dispense with. Again, if by some 
means, and in progress of time, the character of the Eng- 
lish people should change, the special quality on which 
safety is in large measure based, would be wanting. 

In The United States the democratic spirit has in some 
respects been carried to a dangerous extreme. There is 
always a latitude of action by which the spirit and intent 
of Constitutional provisions may be in a measure per< 
verted. But the evil effects of such perversion have been 
avoided by a strong disposition towards obedience to law 
in the abstract and of regard for the Constitution. The 
war of Secession does not negative the existence nor the 
universality of those sentiments. The wild ambitions of 
men, or a mistaken sense of self-interest, lead to strange 
perversions of thought and conduct. The ordinary habits 
of thought and feeling of a people may be disturbed by 
some strong impelling influence of greater or less dura- 
tion, without effecting a lasting change in the character 
of the people. But the spirit of a people may be greatly 
modified by the admixture of a foreign element suffi- 
ciently strong to overcome the native habits and feelings, 
and this corrective influence then be lost. 

Instances are to be found in South and Central America 
of republics possessing Constitutions well suited to effect 
stability of government, yet subject to constant turmoil, 
and to what is not to be expected in a democratic system, 
executive usurpation, and showing a tendency to return 
to a system more conformable to the character of the 
people. 

These various examples do not deny the validity and 
effectiveness of a proper adjustment of functions in the 
different governmental departments, but they do show 
that it may exist in effect without formal expression, 
and that undue extension of a principle is sometimes 
robbed of its evil effects by the contrary influence of 
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national character. The last instances are of a system ill 
adapted to the people. 

The Judicial department differs from the others in 
having less of a strictly political character. It is not 
creative nor administrative. It has been described as 
having neither force nor will but merely judgment, as 
the weakest of the three departments of power, and one 
from which no aggressive action is to be feared. The 
application of the term "the weakest " may need expla-- 
nation. Weakness refers to the slight part it performs in 
direct governmental action. But its strength lies in its 
being the ultimate arbiter and judge, and the protector 
of human rights. It has also truthfully been said that 
an upright and independent judiciary is the chief pro- 
tection against oppression by the rulers. That the judi- 
ciary may be qualified for this high office, it must be 
endowed with the qualities fitting it for its duties. To a 
limited degree the judiciary takes a direct part in political 
action. It interprets a legislative act and applies it tn 
individual cases. But ordinarily it acts upon the par- 
ticular system of jurisprudence which the State has 
adopted. Jurisprudence is not a direct creation of the 
legislative power. It is a matter of slow growth. Even 
where a specific code of laws has been adopted, it is usu- 
ally a compilation of laws which have been gradually 
adopted and which time and circumstance have fitted to 
the needs and character of the people. Every system of 
laws is in its application modified or moulded by judicial 
interpretation, and in this sense the judiciary performs a 
creative or a directive office. The Common Law is con- 
spicuously an evidence of judicial influence in developing, 
and even in creating, a system of laws. The holders of 
judicial offices are in their ordinary dutiesperformingascien- 
tific work, and are selected with a view to fitness for such a 
work. The department thus, although a part of a govern- 
mental system, is usually of little direct political action. 
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It is not easy to determine which of these governmental 
systems is best fitted to secure an efficient judiciary. 
The office, besides the qualifications of professional com- 
petency, demands freedom of action. This necessary 
independence may be assured in the manner of appoint- 
ment, in the tenure of office, and in security of compen- 
sation. The power of appointing to judicial office requires 
the ability to judge of the qualifications of the appointee, 
and that it shall be limited to appointment alone, without 
the right of removal, and without control of the salary 
appurtenant to the office. Monarchical method, while 
securing the requisite ability by its direct control over 
all appointees, fails to assure that Independence which 
is essential to the proper fulfilment of judicial duties. 
Democracy errs in the same direction by too great a 
limitation of the term of office, too great subservience to 
the popular will, and more especially by the probability 
of a lack of qualification in those appointed to office, 
owing to injudicious modes of appointment. Aristocracy 
should assure proper qualification for office, and whatever 
of defects might exist would be such as are incidental to 
the aristocratic system in general. 

The unique position of the Judiciary department under 
The United States Constitution illustrates the political 
office which it may perform and the relative bearings of 
the different departments. Legislative limitation is in- 
terpreted by the judiciary as the cases arise. If a legis- 
lative act is determined to be repugnant to Constitutional 
provisions, it is declared invalid, and the corrective is 
applied by the executive and through the judicial depart- 
ment. And these two serve as a Constitutional check 
upon the legislature. By the same means the judiciary 
performs its part in legislative action, inasmuch as every 
act is subject to judicial scrutiny and tacitly or actually 
receives its sanction or condemnation. 

A review thus far has been had of the different forms 



:y Google 



l6o GOVERNMENT AND THE STATE 

of government as historicalty exhibited, and of the differ- 
ent departments into which governments naturally are 
divided; and the attempt has been made to show what 
excellences or what faults reside in each form specially, 
and that there may be some special excellence in one 
or another of these forms as applied to the different de- 
partments. It must be obvious that in its extreme form 
neither type of government is adapted to the require- 
ments of modern civilisation, that each existing form 
must be modified in obedience to the spirit of political 
purposes. Thus the different forms tend to approach 
one another, to reach a degree of assimilation, at the 
same time retaining to a degree each of its specific char- 
acteristics. The modern government is composite. To 
effect a great composition, the excellences of the older 
forms should be applied to the governmental departments 
as they seem fitting. The practical methods of this 
adaptation must be reserved (or the consideration of that 
general type of government towards which advancing 
conditions are tending. 
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CHAPTER III 

STATE FUNCTIONS AND THEIR METHODS 

THE question herepresentsitself whether it is possible 
to set forth with any accuracy the proper functions 
of a State and the proper methods of administering 
them. That it is impossible to define them by a rigid 
rule goes without saying ; for the methods of each State 
for accompHshing good government, and for attaining 
what we are willing to admit to be good results, must 
vary as the conditions vary under which the attempt is 
made. Still, a similarity of purpose and a uniformity of 
man's nature in advanced stages of civilisation effect a 
certain degree of uniformity in governmental forms. We 
can deal best with government as a type to which all 
should endeavour to conform, essential divergencies be- 
ing yet consistent with the type. Human rights have 
been considered, and the general purpose of a State. A 
common purpose produces a certain uniformity of method 
to attain it. We may then consider the extent and 
quality of State functions in general with reference to 
the principles heretofore stated, basing their justness 
and fitness upon their conformity with such principles. 
A fnere statement of the duties of a State in the 
interest of%s,citizens needs to be supplemented by a. 
more direct and practical application of the methods, 
of attaining the desired results without the established: 
lines of State duty. The functions of government are 
numerous and varied ; to consider them intelligent!/ 
classification is needed, and classification is sufficiently 
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well supplied by the distinctive characteristics of the 
various duties. 

Governmental functions may be divided into groups or 
sections, according to the specific nature of the object 
they are designed to effect. The first division of functions 
includes those to which the attribute of sovereignty most 
directly applies. The nature and extent of that term 
will be presently considered. This division comprises: 
first, the right of property which may vest in the State, 
the right being contained within the true sphere of State 
action; secondly, the position which the State must oc- 
cupy in relation to all other States and all other peoples, 
thus bringing the State and its people within the domain 
of international law; thirdly, the force by which State 
power within strictly Constitutional principles may be 
maintained, and by which its just decrees may be en- 
forced; fourthly, the power of support by exacting the 
necessary pecuniary provision for maintenance of the 
system. The second division is limited to the unques- 
tionable office of fixing and distinguishing the rights of 
citizens among themselves, of establishing a system of 
jurisprudence, of administering the system, and of con- 
stituting the law and causing it to be respected. The 
third division relates to the care which it is within the 
province of the State to take of the physical, intel- 
lectual, and moral welfare of the citizen, bearing upon 
the individual directly as the individual welfare con- 
tributes to that of the community. The moral and 
civic virtues are promoted by education; the physical 
comforts, by systems of sanitation and by charitable in- 
stitutions; and the religious element receives just pro- 
tection within certain limitations. The fourth division 
deals with what concerns the material prosperity of man, 
the needs of sustenance, and progress in comfort and 
wellbeing. Sound systems of finance, facilities for com- 
merce and transportation and for industrial occupations, 
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and the efficiency of State employees, are instances of 
the [unctions included within this division. 

Many of the offices and duties of the State, though 
properly considered here, are within the domain of the 
other departments of Political Science. The relations 
of a community to all other communities are governed 
by the rules of international law. The civil and criminal 
systems of law are the product of a comprehensive study 
of Jurisprudence in general. The regulation of industries 
and commerce, and of the monetary system is under the 
guidance of political economy. While the study of each 
department of the science respectively furnishes the best 
guide to the proper performance of the functions coming 
within its province, the department of State or Govern- 
ment unites the consideration of all their functions to 
the extent to which they in fact or in method are within 
the true and just province of State duty. 

That division will be first treated of, which is effected 
by the quality of sovereignty, in opposition to individual 
right and individual action. Sovereignty is the abstract 
expression of the idea of the State. In these pages the 
terms "State" and "Government" have been used con- 
currently. If any distinctive shades of meaning have 
appeared, they show themselves only as expressions of 
relative action or of abstract thought. Elsewhere, how- 
ever, may be found a marked difference proclaimed be- 
tween the intention of these two terms. The term 
"State" then seems to be considered the more compre- 
hensive and to imply that there is something back of the 
government and of its prior existence. It is possible that 
the State may be regarded as an incorporeal something 
representing the aggregate of human right, and that the 
government is simply the method adopted for carrying 
out the purpose of the State's existence. A distinction 
such as this seems to define the ends of government and 
to correct the ancient misapprehension that a government 
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is only for the advantage of its administrators, or of 
special classes, instead of representing the interests of all 
within its political comprehension. In previous pages 
the real purposes of government have been abundantly 
set forth, and though there may have been a tacit dis- 
tinction between the State as a passive idea and govern- ' 
ment as an active force, such distinction has not been 
emphasised, — and for this reason: The supreme govern- 
ment is the representative of the State in whatever man- 
ner constituted or originally created. The State apart 
from government cannot exist. A mere aggregation of 
individuals has no coherence without the binding force 
of government. This it is which unites a people under 
the rule of law and constitutes a State. In Constitutional 
governments there does seem to be something superior 
to the government determining its form and limiting its 
authority. Yet this is simply a question of origin. Not 
until the binding force of government is applied does a 
particular State arise, though it may be the successor to 
some pre-existing State and have been created out of it. 
The aboriginal State lies far back in history. The Con- 
stitutional limitations on government are a part of its 
system, containing within itself methodical restrictions 
against abuse. Changes in the Constitution itself are 
effected through the government, not ordinarily in the 
usual legislative methods, but the initiative action pro- 
ceeds from a constituted authority. It is almost impos- 
sible to conceive of a Constitutional body whose sole 
office should be the revision and amendment of an exist- 
ing system. Yet it is evident that any action changing 
or abrogating a Constitution not proceeding from consti- 
tuted authority would be revolutionary, would be a dis- 
integration of the State itself. This is a consummation 
not to be wished except in extreme cases. Apart, then, 
from the most abstract conception, as every act of the 
State is through its government, there is a coincidence 
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in act, a practical equality in terms. Modern thinkers 
may seek to escape from too close an association between 
the ruling power and t^e body politic. They like to 
think that there is a power behind the throne, control- 
ling it in the interest of the people. There arc reasons 
for this desire, in the long continued abuse of govern- 
mental authority which history records, in the memory 
of a time when a monarch could announce that he was 
the State. Yet the remedy for that condition is not to 
be sought in metaphysical distinctions. If Political 
Science is to be of any avail in the progress of mankind, 
it will advocate that system which, within the lines of 
Constitutional authority, contains the security of human 
rights and proper adaptation to new conditions. 

Sovereignty also is a word to which many shades of 
meaning have been attached, some of them fostering 
strange illusions and false conceptions of duty. Sover- 
eignty in general indicates a quality which is essential m 
every form of government, the most arbitrary or the 
most popular, the most tyrannical or the most beneficent. 
It typifies the authority which must reside in the State, 
not only as enforcing obedience, but also as protecting 
the interests of the whole community. Its meaning is 
superiority over all things, and this is true as to ultimate 
superiority, but orders of sovereignty may exist within 
the State. In The United States, for instance, the Fed- 
eral State is sovereign as to the minor States whenever 
their jurisdiction conflicts. A latent sovereignty also is 
founded, not displacing that of the minor State until its 
active force is asserted. The system determines when 
and where sovereignty is to be found. It may vest a 
dependent sovereignty in the lower departments of the 
government. 

There is a class of functions which proceeds directly 
from State sovereignty in its aspect of guardian of popu- 
lar interests in contradistinction to individual interests — ■ 
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the appropriation or possession of property. In its larger 
sphere it mainly concerns property in land. Transfer of 
territory from one State to another as the result of con- 
quest or purchase is a transfer of jurisdiction. The pos- 
session of property, with the exception of public property, 
remains as before the cession, subject or not, as the case 
may be, to a different system of jurisprudence. Not 
jurisdictional but actual property rights are here to be 
considered, with the mode of acquisition and the tenure 
by which held. For it is evident that the State may 
have possessory rights to property within its own terri- 
tory, or even in a foreign territory. The possession of 
property and its use for distinctly defined purposes form 
one of the functions of the State. A lai^e proportion of 
land held by the State is merely incidental to the due 
performance of certain other functions, and if these are 
legitimate, property necessary to their due performance 
is likewise legitimate. The direct uses of property are 
not so numerous. The maintenance of parks for hygienic 
purposes and to cultivate the aesthetic nature of a people 
are instances of direct use for the direct benefit of the 
community. Public works of various kinds, whether 
done by the State directly or by private hands are an- 
other instance of the use of property, to be hereafter 
considered when the mode of acquisition is treated. The 
holding of property by the State for the purpose of 
revenue does not accord with the best modern theories. 
Crown lands have been held, and still are held, as a 
revenue-bearing property for the personal support of a 
Sovereign. But such usage is not economically wise: 
the revenue may be fluctuating and uncertain, and it cre- 
ates in a monarch a degree of independence unsuited to 
the duties of a ruler. But the ancient idea of a personal 
ruler confused the man and the monarch. Property and 
prerogatives were partly for governmental uses and partly 
for personal uses and enjoyment, and the extraordinary 
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methods of revenue from markets and wrecks, mines and 
licences, and various monopolies liave in them a strong 
personal element. The modern idea is that the ruler 
or chief magistrate, like inferior officers, should receive 
a direct support from a fixed salary. The Constitution 
of The United States has granted sufficient independ- 
ence to the Chief Magistrate by providing that his com- 
pensation shall not be diminished during his term of 
office, and has guarded against abuse by prohibiting its 
increase. It is curious to note the historical changes in 
ideas respecting the position of a ruler, the gradual dis- 
appearance of personal aggrandisement and privilege, and 
the approach to a better conception of the right and duty 
of a ruler. Viewed from our present position, the prog- 
ress seems marvellously slow and the tenacity of ancient 
customs and prejudices remarkable. But gradual prog- 
ress is more consonant with stability than abrupt dis- 
turbance of existing things with the uncertainty of 
reconstruction. Conservatism, while it may delay prog- 
ress, makes progress more secure. In the political and 
Constitutional history of past times the constant aim has 
been to guard the people, not against the encroachment 
of the State as a power, as a government, but against the 
sovereign in his efforts for personal privilege. 

According to the jurisprudence of some countries, 
crimes receive the additional punishment of forfeiture of 
goods and lands of the offender. Blackstone, desiring 
always to give a reason for things, has discovered the 
reason for this kind of punishment in the fact that society 
has granted to each of its members, in return for the 
natural liberty relinquished, certain rights to property, 
and that by his crime against the rules of society he has 
forfeited such special rights. He adds that the violence 
to natural affection which induces one to desire to pro- 
vide for his offspring serves as a deterrent of crime, and 
that in this particular respect the laws of many other 
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States are more severe than the common law of England. 
All codes and systems of law are efEected by the moral 
and social tone of the community that enacts them. 
The justificatory reasons hardly appeal to our present 
sense of right. An enlightened punitive system does 
not designedly punish the innocent for the faults of the 
guilty, nor inflict an injury on the kindly emotions of our 
nature as a form of punishment. Forfeiture in this 
country is visited upon the offender only, and upon his 
death the heirs receive the property. Corruption of 
blood is a memory of past days and of barbarous codes. 

In the first part of this work the reasons for permitting 
inheritance are set forth. These reasons are not invali- 
dated by crime of the ancestor. If the feudal word 
"escheat," meaning a return of an estate to the immedi* 
ate lord for various reasons, correctly describes a vesting 
in the State of private property for various reasons, it is 
not based on the feudal notion of original grant or of 
ultimate property. But the custom and principle re- 
main, of ascribing an ownership to everything capable of 
ownership. In case, then, of intestacy and failure of 
heirs, cither not existent or incapable of receiving prop- 
erty, it properly vests in the State as representing the 
people and as a trustee for their benefit. This describes 
the acquisition, but not the tenure of property so ob- 
tained. The principle has been set forth that possession 
of property by the State is to be justified only by the 
fact that it serves as a part of. or an adjunct to, a recog- 
nised governmental function. But the holding of prop- 
erty acquired by methods like escheat or confiscation 
does not serve such purpose, and therefore is not within 
the Hmit of governmental functions. Such property 
should be converted to general uses. 

That which is termed public domain may have been ob- 
tained by gift, by conquest, or by discovery, or it may be 
unoccupied or unappropriated lands. The idea of sover- 
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eignty is here exhibited and the principle of ownership 
of everything which can be owned. The United States 
is possessed of large tracts of land mainly acquired by 
extinguishment of supposed Indian titles, an acknowledg- 
ment of trihal-cn^picntv. Such lands, not being held 
in severalty, passed inTS'possession of the State, and are 
held by a sort of ad interim tenure, only until they shall 
have passed into private ownership or shall be devoted to 
some specific and legitimate public purpose. The policy 
of The United States has been to encourage settlement 
and private ownership, or to devote the lands to the cre- 
ating of public schools, to highways, or to other purposes 
of a general public nature. This adinterim holding, with 
subsequent legitimate uses, accords with the just principle 
of State ownership. 

The modern theory of sovereignty is illustrated by 
the modern phrase "eminent domain." It recognises the 
supremacy of public over private interest, the greatest 
good of the general interest of the community being in- 
trusted to the care of the State, The right of eminent 
domain is an acknowledged attribute of government. 
It vests a power which must be exercised with the utmost 
care if an undue encroachment on private interests is to 
be avoided. At its very best, the power to absorb private 
property, even if the pecuniary compensation is adequate, 
enforces a concession of private rights; for pecuniary 
values are not the only values by which a property right 
may be estimated. Personal sacrifice for the general good 
still may be exacted; and the fact that the individual as 
a fractional part of the general public receives a fractional 
part of the general benefit does not lessen that sacrifice. 

The right of eminent domain needs to be surrounded 
with enforced precautions against its abuse. In former 
times the constant effort was to protect the people 
against excess, or misuse, of personal prerogative. At 
the present time people need to be protected against 
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misuse of legitimate governmental functions. The Con- 
stitution of The United States provides that no person 
shall be deprived of property "without due process of 
law, nor shall private property be taken for public use 
without just compensation." All such provisions need 
to be supplemented by legislative and administrative 
acts to effectuate their interest. It is the nature of 
Constitutions to deal with generalities. In some in- 
stances can specific commands or inhibitions be stated 
in explicit terms; but mostly a principle alone can be 
announced, and governmental action be left to sustain 
that principle and to move in accord with the spirit of 
the Constitution and in harmony with the design of the 
whole instrument. The phrase that " no private property 
shall be taken for public use without just compensation " 
implies the idea of the paramount importance of public 
works, but, so far at least, leaves indeterminate the nature 
of such works, or of the governmental functions concerned 
in their operation. The phrase "due process of law" 
leaves unexpressed any particular system of law to which 
the term may be applied. It is designed as a protection 
against arbitrary and illegal acts of those having the op- 
portunity to exert them. It places everyone under the 
guardianship of the law of the State of which he is a 
citizen or a resident. It is not within the province of a 
Constitution to trench upon the jurisprudence of a Stale 
nor upon its method of administration. It announces 
principles of right, and inaugurates a system to be ad- 
ministered according to the genius and spirit of the in- 
strument creating it. A mal-usage of legal functions 
may violate a Constitution, as well as a disregard of 
direct provisions. 

In the exercise of the right of eminent domain certain 
precautions must be regarded. It must distinctly appear 
that the works to which certain private property is essen- 
tial, are justly public works which are within the province 
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of the State to undertake ; that compensation is adequate 
with reference to circumstances which create value; that 
no unjust discrimination in the selection of property is 
made. It is conceivable that each of these errors might 
be committed without direct violations of the rules of 
just compensation and due process of law, there being a 
certain degree of discrimination necessarily left to admin- 
istrators of governmental functions. Yet they might at 
the same time violate the Constitutional principles of the 
proper sphere of government, the general rights of prop- 
erty, and the equality of human rights. It may perhaps 
be safe to assert that general and comprehensive asser- 
tions of right and duty are more efficient than are par- 
ticular provisions. It is not always easy for people to 
distinguish between works of a public nature and dis- 
tinctly private enterprises, especially so when it is com- 
mon to intrust to private hands work clearly within the 
province of the State. This is a matter of policy to be 
judged by its results, and to be altered or abandoned as 
present circumstances may demand. This custom may 
have vested too much power in corporations or in indi- 
viduals, and this power may have been abused. 

These facts sometimes create a demand for State as- 
sumption of property even beyond that which its legiti- 
mate office permits. The general tendency of humanity 
towards extremes seeks a safe remedy for an abuse in an 
opposite course. At present there exists a. social ten- 
dency, demanding State ownership of all works of a 
public character and, still further. State assumption of 
land. — an instance where socialism allies itself with pa- 
ternalism. It IS a new form of an old contest between 
too much and too little government. We have been ac- 
customed to think that progress in governmental science 
has been in the direction of diminution of governmental 
functions and a corresponding increase of personal inde- 
pendence, and that private ownership was to be preferred 
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to public ownership. These have been favourite theories 
in this country. The present agitation, then, seems a re- 
currence to ancient notions. It is probably not based oil 
a general theory, but expresses a dissatisfaction with ex- 
isting conditions or with present methods. A better 
means of correcting an abuse may be to correct the mode 
of administration, rather than abrogate a system. Many 
private enterprises are undoubtedly within the category 
of public functions. Railways, almost universally in this 
country under private management, are an extension of 
the highway and post -road system. But the intrusting of 
public works to private management does not relieve the 
State of the duty of supervision over such works in the 
interest of its people. Both the right and the duty exist 
to enforce such management as the public needs require, 
and inferentially to assume direct control if circumstances 
make it necessary. The private control while existent is 
only permissible, and is a matter of State policy. The 
grounds, then, on which possession of property by the 
State is to be justified, are the direct needs of property 
for recognised public needs, as a necessary adjunct to 
admitted governmental functions, and a trusteeship of 
lands when private ownership does not exist or cannot 
conveniently exist. 

Sovereignty exhibits itself most conspicuously in the 
position which the ruling power in a State occupies in all 
relations between independent communities. There is 
an aspect of paternalism in the guardianship of its citizens 
which the State exercises in all external matters. In inter- 
national intercourse States alone speak and act. This 
position is recognised by International Law, The just- 
ness of the term "law" as applied to the proceedings 
and obligations of nations as to one another, might be 
questioned. Law implies the power to compel obedience 
to its behests. The primal rule among sovereign nations 
is equality, a position which recognises no superior capa- 
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ble of giving commands or of enforcing them. Still, in 
a qualified sense, the term is a just one. Long-continued 
custom, the practice of prominent nations, and the com- 
pacts established between them have created a rule which 
all nations are at least expected to observe. The same 
principle of the rights of humanity and justice, derived 
from study of man*3 nature, determining the law within 
a State, gives equal foundation of rights and duties in 
the relations of independent States. The writings of 
jurists, the decisions of courts, and the conferences of 
national ' representatives aid in giving shape to a body 
of rules and precepts to which the term International Law 
has been applied- It is true that there is not, nor is it 
likely that there ever will be, a tribunal with authority 
to determine international questions, still less to enforce 
obedience to its decisions. But the penalty for infraction 
of international rules lies in the probable use of force by 
other nations, in exclusion from the benefits of the law, 
in retaliation in the future, or in justifiable war. Strong 
powers have been too much disposed to disregard the 
just rights of weak ones; but conditions have much 
changed with the progress of civilisation, and it has be- 
come the acknowledged interest of States to compel the 
recognition of the rules of international intercourse. In 
the continued development of International Law there 
have come to be two departments. In the older one are 
found negotiations, and compacts, and rules of war, in 
which States are considered as entities, as aggregations 
of peoples- 
There is a growing department of the Science and one 
from which much good is to be expected, in which indi- 
vidual rights are the principal subject of consideration. 
This has received the rather awkward title of Private 
International Law. The facilities of modern intercourse 
have added to its importance, and this fact emphasises 
the need of a system of rules governing the mutual rights 
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of States and of the citizens of different States. Though 
the State is the sole representative of its people in all 
foreign relations, the department of government is most 
directly concerned with those State functions which guard 
the rights of individual members of the community as to 
foreign nations and the rights of foreign residents within 
the State. These are legitimate functions of the govern- 
ment. Private International Law thus has an important 
bearing on the extent and nature of these functions. 

The principle that every State is supreme in its control 
over all persons within its jurisdiction, though subject to 
some modification, lies at the foundation of International 
Law. All persons are to be classed as citizens or aliens, 
with different rights and different duties; and citizens 
are also of two classes, those as to whom citizenship is 
innate, and those who have become citizens by direct 
choice. All natives are citizens of course : they in fact 
constitute the nation, and have a claim which cannot be 
denied. In a prior chapter the power of a State to expel 
any of its citizens has been questioned, but there can be 
no doubt that the power of self-expatriation should exist, 
subject to certain qualifications. There are duties owing 
to the State which cannot be discarded at will ; and there- 
fore the right of a person to abandon his allegiance and 
the right of a State to adopt a citizen of another State 
must be subject to certain considerations, to be adjusted 
according to the spirit of justice. One of the functions of 
the State, then, is to determine what obligations must be 
fulfilled before the power of expatriation may be exer- 
cised. Citizenship has its duties as well as its privileges. 
It is also a State function to fix the terms upon which 
foreigners may be naturalised, as no State can be com- 
pelled to grant that right. It is an act of grace or an act 
of policy. It is within governmental discretion to decide 
whom it will admit and exactly on what terms such ad- 
mission may be granted, and necessarily so, as the integ- 
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rity of a State may easily be imperi!led by an injudicious 
extension of citizenship. The right acquired by birth 
and the right acquired by adoption should differ only in 
origin, not in privilege. With judicious caution in the 
admission of members, a single plane of citizenship is for 
the best interest of the nation. The relative positions of 
citizens and aliens have much changed since ancient 
times, as all political affairs have changed, and the differ< 
ence now is mainly one of civil duties and of participation 
in the affairs of government. In all modern governments 
the citizen plays a part formerly unknown. The power 
to hold ofHce and to elect representatives or ofHcials on 
the one hand, and the duty of supporting the government 
and protecting its integrity on the other, are offices which 
citizens alone can fulfil. 

There are, then, within the jurisdiction of a State and 
subject to its laws, two classes of persons: citizens, and 
foreigners either domiciled or temporarily resident. 
Naturally, foreigners are excluded from all political 
rights, their allegiance being elsewhere due; and it has 
been much the custom to limit their legal rights in some 
respects, not trenching upon natural rights, but as asso- 
ciated with a governmental polity. Aliens have been for- 
bidden to hold landed property on the theory of some 
important connection between such estates and govern- 
mental power and authority. This reasoning we find 
difficult to understand at the present time. A more reas- 
onable assumption would seem to be that as land is en- 
tirely within the control of the State, it would be a security 
for the good conduct of its possessors. A motive for the 
avoidance of war would be found in the fact that by war 
the immovable property lying within the country of the 
combatants would be imperilled. It is more consonant 
to advanced conditions of governmental policy to grant 
equal legal rights to all within the jurisdiction of the 
State. Whenever the solid rights of humanity are in 
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question it is the duty of a State to insist on their being 
accorded to its citizens when in foreign countries. 

The acknowledgment of this right of insistence and 
the credibility given to the laws of one State by other 
States are two important features of private international 
law. Their development will greatly serve the progress 
of Political Science from the fact that their basis lies, not 
in customary growth or in arbitrary governmental rulings, 
but in material principles of human rights, which it has 
been the purpose of this work to designate as the sole 
foundation on which political philosophy can rest. No- 
thing in the history of international relations is more 
striking than the change which in progress of time has 
occurred in the treatment of foreigners. From absolute 
inhumanity to a concession of all important rights is a 
long step, only to be accomplished by a direct progress 
of prominent nations in the same direction. And now 
it is the rule adopted by treaty, or existing by force of 
general comity, to concede to aliens rights not political, 
which appertain to citizens, and with equal means of re- 
dress. This rule is general among nations which have 
reached a certain stage of political advancement, and a 
peculiar effect of this rule might be that aliens might, in 
fact, have a better guaranty of right and justice than that 
afforded to citizens. A citizen in the case of a lax ad- 
ministration of the law has no recourse except to his own 
government: a foreigner, besides the equal rights which 
the rule affords, may command the intervention of a 
State jealous of the interests of its people wherever they 
may be. A marked instance of the difference of personal 
status is exhibited in the position of foreigners in States 
of a semi-barbarous nature. Advanced States are not 
willing to subject their citizens to operations of systems 
of Jurisprudence differing materially from their own. It 
is customary in such cases by treaty to stipulate that their 
subjects while resident in such countries shall be subject 
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to the Jurisdiction only of the Consuls of their own gov- 
ernment, or to a mixed tribunal as specifically provided. 
It is, then, one of the functions of the State to protect 
its citizens when in other countries, and to assure them 
justice according to the best conception of human rights. 
That feature of Private International Law, which con- 
cerns the force given to laws of a State outside its juris- 
diction by the consent of other States, is perhaps of still 
greater import as to the purposes of Political Science, since 
it implies a larger agreement of different peoples in the 
principles on which the science is founded. There must 
be a concord of political and legal systems. The sanc- 
tion given to foreign laws is by what is termed comity, 
each State being supreme within its own jurisdiction. 
This comity is not of sentiment but of utility, of recip- 
rocity, and may become merged into necessity. Historical 
progress leads to conditions in which comity is made pos- 
sible. Facilities for social and commercial intercourse of 
peoples, created by modern inventions, have produced a 
relationship of nations in which a state of interdependence 
has arisen. One may say that the principle of division of 
labour has been extended to nations. To a certain ex- 
tent they exchange products to their mutual advantage, 
and this advantage is not confined to material things. 
There is an interchange of knowledge, and the benefits 
of scientific research are not limited to any one country. 
Politics has its share of the benefits coming from inter- 
communication, and the example of one nation in politi- 
cal advancement is not lost on the others. The tendency 
of States under modern conditions is to approach one 
another, to attain a degree of uniformity in at least the 
essential features of government. Exactly as the degree 
of uniformity is the advance of private international law 
possible. There must be a consensus of opinion in the 
vital principles of governmental science. But even 
though States seek the same end, special circumstances 
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demand a difference in methods. The two great systems 
of jurisprudence, the Civil Law and the Common Law, 
are instruments for a similar purpose, but there has been 
a marked difference in their development and in their 
methods. The constitutional and legal systems of a 
State necessarily form a somewhat complicated body, in 
which rules and conditions interact. Hence the intro- 
duction of a foreign element is liable to have a disturbing 
influence and remote consequences. As it is essential, if 
credence is to be given to a foreign law, that no principle 
of practice is to be violated, there may then be conflicts 
of principle and conflicts of system. The march of 
events, bringing States and peoples closer together, has 
impressed the fact that a mutual concession of rights as 
between States is not only a wise policy, but is a neces- 
sity if the advantages of mutual intercourse are to be 
preserved. In accordance with the plan adopted through- 
out this work, the endeavour will be made to determine 
the principles on which international concessions rest as 
derived from the nature and purpose of States. 

There seems to be no well-defined term to express the 
sanction which is conceded to the laws of a country out- 
side of its territorial jurisdiction. The whole subject 
might form an interesting branch of International Law, 
and be termed International Jurisprudence. But the 
particular acknowledgment of a foreign law may for the 
present be termed Concession. Between concession and 
State autonomy there is a sort of conflict. Every State 
determines the system of law to which all persons within 
its jurisdiction are subject. This is autonomy. Extra- 
territoriality, or jurisdiction by a State over persons or 
things without its territorial limits, is a denial of auton- 
omy as to that State within whose territorial limits such 
jurisdiction is exercised, to a limited extent and in special 
instances. It is forced upon some States whose system 
of laws does not conform to the notions of justice preva- 
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lent in the most advanced States. It is an exception to 
the rules of autonomy, conceding the right to fix the 
legal status of a people, the capacity to perform legal 
acts, the nature and form of legal acts and their conse- 
quences, and to constitute remedies for abuse of their 
rights. As autonomy is of general application, it follows 
that no State can, except as previously mentioned, im- 
pose its laws upon another State, and that concession is 
the voluntary act of the State granting it. Being volun- 
tary, it is governed by the question of expediency. 

The jurisprudence of a State is complex. There is an 
interdependence of laws. Certain laws are what they are 
by reason of pre-existing laws, or depend upon a certain 
established legal status. The consequence, then, of giv- 
ing operation to the laws of a foreign State might be the 
destruction of harmony in an established system of Juris- 
prudence. The moral tone of a community might be 
affected by the recognition of foreign laws, though differ- 
ences of this nature are easily adjusted by treaty. There 
are, however, circumstances in the relation of States 
to one another which favour international concessions. 
Intercommunication of ideas upon all subjects, especially 
upon political and jurisprudential matters, tends to as- 
similation, and, with the gradual development of ethical 
and political ideas, to approximate the bases upon which 
the legal and political structures of different States rest. 
All directions towards similarity of political doctrines 
serve to favour the mutual recognition of legal acts under 
the jurisdiction of foreign States. Modern conditions of 
international intercourse not only favour but make im- 
perative such recognition, — imperative not in a sense 
destructive of State autonomy, nor detracting from the 
voluntary nature of the recognition, but imperative if a 
people is to receive the profit and advantage coming from 
international intercourse. There must be a certain 
mutuality, and advantages must be given and received. 
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A method is to be sought for reconciling autonomy and 
concession, if admitting, as far as is advisable, the laws 
of another State, without violating the moral tone of the 
community or the legal system of the State acknowledg- 
ing them. This demands a consideration of the general 
nature of jurisprudence. 

It is the custom to divide the rights which are within 
the province of jurisprudence into two classes. The first 
class is that of absolute rights, which concern the indi- 
vidual per se. Rights of this nature are regarded and 
protected by all States with greater or less degree of 
completeness; and herein each State applies its own 
method of protection. There is then little, if any, op- 
portunity for concession to the methods of other States, 
excepting in cases when the doctrine of extra-territoriallty 
is applied. The second class is that of relative rights, 
arising directly or indirectly from the relation of the 
sexes, as those appertaining to marriage, infancy, guar- 
dianship, and descents and inheritance. These rights, 
like others, have their foundation in the natural laws of 
humanity, but are subject to a certain degree of arbitrary 
regulation. Thus the State prescribes the qualification 
for matrimony, the period of infancy and guardianship, 
and the rules of inheritance. The right to enter' into 
contracts, in itself an absolute right, is qualified as to 
mode of creation and continuance. As to contracts, 
then, and relative rights, the State defines a legal ca- 
pacity and creates a status, and these are continuing 
conditions. They become thus properly subject to inter- 
national concessions. A State may recognise the right 
and duty of another State to fix the legal status of those 
within its jurisdiction, and may within its own territory 
acknowledge this status as valid, but may subject it to 
the operation of the laws of the State applying them, 
Herein lies the opportunity for the conciliation of auton- 
omy and international concessions, by permitting the 
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personal status and legal capacity, hence the legality of 
acts, to be governed by the lex loci, the consequences and 
the mode of enforcement to be governed by the lex fori. 
The subject of marriage is not only the most common 
in international jurisprudence, but also serves as its best 
illustration. Marriage is usually described as a contract. 
It doubtless has one feature of a contract, being a volun- 
tary agreement between persons. Other than that it 
lacks the attributes of contract. Even as an agreement, 
it is one when the act of the parties is circumscribed. 
They have simply the power of assent, but not the power 
to impose any qualification or limitation. The conditions 
are fixed by law. It may more properly be described as 
a status which is strictly regulated by the State, The 
voluntary feature, in which it alone assimilates to a 
contract, is at an end when the status is assumed. Con- 
sidering how great is the latitude properly conceded to 
contracts and how little to the status of matrimony, the 
term is a misleading one, and the misuse of a term leads 
to many honest but false conceptions. Marriage is the 
most universal of human institutions ; hence the obligation 
of its recognition by all States. The consensus of opinion 
in all civilised communities favours monogamy, and the 
obligation to recognise polygamy cannot exist. Both the 
religious and the legal systems of some States impose 
certain qualifications and ceremonies as the "conditions of 
assuming this status, and may justly impose similar con- 
ditions as to its recognition when assumed in other States 
which do not demand the same qualifications. There 
are also certain conclusions flowing from the condition of 
matrimony which involve questions of guardianship and 
inheritance and the descent of property. From this 
illustration are derived the principles that the univer- 
sality of an institution makes its recognition imperative, 
provided in special cases it does not violate the moral or 
religious tone, nor conflict with an established legal 
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system, and that while a status or condition created by a 
foreign State may be held valid, it must still be subject to 
the operation of the laws of that State in which it is 
sought to be upheld. 

When questions of jurisprudence become international 
they are further complicated by conditions as to places and 
persons : — as to places, where an injury to be remedied has 
been accomplished, where a relation has been assumed, 
or where an agreement has been effected ; as to persons, 
whether those concerned are citizens of the State, whether 
the right is to be enforced of a foreign State, or partly of 
the one and partly of the other. It is a frequent question 
whether a judgment obtained in one State may be en- 
forced in another, the fact sometimes being that it can- 
not be satisfied in the place where rendered ; and this 
opens an interesting question of comparative jurispru- 
dence. A judgment is the application of the taw of a 
State to a question of the rights of persons under that 
law and according to the methods provided for ascertain- 
ing those rights. It is evident, then, that unless both 
the laws and the modes of procedure in two States were 
coincident, the enforcement of a judgment obtained in 
one State by another State might be a violation of its 
laws. A State cannot administer the laws of another 
State, nor permit its citizens or those within its jurisdic- 
tion to be affected as to person or property excepting 
according to its own laws. At the same time remedies 
sought in one country for acts and injuries effected in 
another might be inefficient from the difficulty of obtain- 
ing the evidence necessary to support the claim for re- 
dress. A middle course might best serve the purposes 
of justice; viz., to give such credence to a foreign judg- 
ment, both as to matters of fact and of law, as the differ- 
ence in the legal systems of the two countries will permit, 
or to make it the basis of a legal action. Crimes and 
mere civil injuries are placed on a different footing, and 
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their practical treatment is of a different character. The 
distinction between these two classes is not always ob- 
vious. In the one case the initiative of remedy is to be 
taken by the persons injured; in the other, the remedy 
or the punishment is applied directly by the State, and 
the offence is considered a public offence. An injury 
may affect the public directly, as in treason, in sedition; 
or it may be directed against an individual and be solely 
influenced by personal malice, and at the same time be 
regarded as a public offence. A distinction may be 
founded on the fact that crimes affect directly the per- 
sonal rights of humanity, that they cannot be easily 
guarded against, and that the perpetrators are usually of 
a character dangerous to the community. Rigid repres- 
sion and deterrent measures are therefore necessary. 
The fact that crimes are offences against the State and 
are treated directly by the State, facilitates international 
treatment. As to the constituent elements of the most 
common crimes, there is an agreement of opinion amongst 
all nations, though the methods of trial and punishment 
vary. It is an almost universal rule and practice that 
crimes are to be regarded as local, to be subject to pun- 
ishment only within the territory where committed. 
Hence international remedy must consist in the surrender 
of fugitives from justice. Extradition is ordinarily pro- 
vided for by treaty, but voluntary extradition is some- 
times offered and accepted. Voluntary extradition may 
or may not be a possibility, according to the authority 
which is granted by the Constitution or the laws of a 
State; but it should be governed by the rules which com- 
monly govern extradition by treaty. 

The base of extradition is to be found in the facts: 
that because of the local nature of crime, the evidence 
supplying its proof are usually to be had only where it is^ 
committed; that facilities for the escape of criminals, 
diminish the deterrent effect of punishment for crime; 
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that it is not for the interest of States to afford an asylum 
for criminals or to receive undesirable persons within its 
borders. Certain rules governing extradition have be- 
come customary and are proper. Particular agreement 
is to be had as to the character of the crimes to which 
the treaty applies. This implies a certain degree of uni- 
formity of the legal systems of the two States effecting a 
treaty. So does also the further agreement that the 
methods of proof and the mode of punishment shall not 
violate the principles of justice as maintained by the 
States respectively. It is imperative also that sufficient 
evidence should be supplied of the probable guilt of the 
suspected person and of his identification. Every State 
owes a duty of reasonable and just protection to all within 
its control. There is no citizenship in crime, and thus a 
person extradited may be a citizen of the State which 
surrenders him. Whether so or not, the obligations of 
justice are not affected. It is quite customary to exact 
a guaranty that the person surrendered shall be tried 
only for the particular offence for which extradition has 
been demanded; for the terms of surrender have applied 
to that offence only. Yet it would accord with the spirit 
of extradition that the surrender might apply to all 
offences included in the treaty, additional requisites be- 
ing supplied, without a re-surrender. 

It has been urged that what are termed political offences 
are not properly subject to extradition. What is legiti- 
mate opposition to existing government, what are 
justifiable causes of revolution even, are topics to be 
subsequently treated. But for the present purposes it is 
desirable to distinguish between crime as it is ordinarily 
understood and efforts for political regeneration. Even 
in legitimate warfare there are practices which the ordi- 
nary rules of war do not recognise as permissible. Under 
the guise of political reform it is often attempted to justify 
acts which are in reality prompted by personal vengeance. 



:y Google 



STATE FUNCTIONS AND THEIR METHODS iSj 

or by an utterly mistaken idea of the direction in which 
political improvement should advance. It is a just rule 
that States should not interfere in the political relations 
of another government and its people. Such interference 
has usually been mischievous. On the other hand, States 
should not grant asylum to all who commit crimes from 
disafTection with existing political affairs. In politics 
there is a distinction as to remedial measures. Revolu- 
tions are not in the category of crimes ; but neither revo- 
lutions nor attempts at reform should exempt what are 
ordinarily considered as crimes from their just punish- 
ment. 

All subjects of international relations depending upon 
the action of autonomous bodies, either voluntary or as 
compelled by the pressure of circumstances, must be dis- 
cussed with a view to their ultimate improvement. This 
improvement can only be reached by the assimilation of 
nations in advanced political knowledge and practice. 
Thus a more comprehensive political improvement can 
be attained than that which results from the effort of an 
individual State. 

From a study of this topic we derive the functions of 
the State in international affairs. In addition to the 
ordinary relations of States to States as sovereign bodies, 
each State owes the duty to its citizens to assure them 
just treatment when in other countries, either by having 
the full benefit of the laws of those countries, or by spe- 
cially organized tribunals. To fix the political and legal 
status of its citizens and of foreign residents and those 
domiciled ; to give such efficacy to foreign laws as the 
principles of justice and of reciprocity may demand; to 
limit immunity for crime by denying asylum to the 
guilty ; to make its rights respected and the liberty of Its 
citizens enjoyed wherever they may be: these are some 
of the functions derived from the relations of States 
throughout the civilised world. 
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One of the attributes of sovereignty is force, the power 
of a State to maintain its integrity before other States, to 
compel obedience to its decrees on the part of those sub- 
ject to its jurisdiction. If the postulate be accepted that 
power is inefficient unless supported by the general sanc- 
tion of the people — the proportion of truth in this state- 
ment being as the liberal nature of the governmental 
system to which it is applied, — it is a statement which 
applies only to the aggregate of the people. There is 
always a sufficiently large number whose obedience is to 
be compelled by the constituted power of governmental 
authority. Force as here considered is not the force of 
absolutism or of extra-Constitutional e£Eort toward abso- 
lutism, but such legitimate force as is fitted to carry out 
the Constitutional executive offices of the State. This 
requires a proper adjustment of power to its needs, but 
such adjustment is not always correctly made, nor is it 
easy. If power is in excess of just needs, abuse may re- 
sult, or one department may override another; if de- 
ficient, administration is hampered, and law is in disrepute 
by inadequate enforcement, or even the integrity of the 
State is imperilled. Force is the necessary adjunct of 
administration. 

State power comprises two classes of functions: the 
one guards the State as a whole against disruption or 
foreign encroachment, and even conducts an aggressive 
war when justiBed by circumstances ; the other enforces 
the internal administration of the State. The first of 
these is effected by the military power of the State. The 
modern military system had its rise in the decadence of 
general militarism. An established army is the product 
of two factors, politics and economics. The feudal sys- 
tem made the whole nation a vast military camp. The 
tenure of all land was based on military service in all its 
gradations. It was a period also of loose governmental 
ties and of lack of centralisation. But States were in a 
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process of formation, and as this preceded, feudalism 
decayed. As the modern State arose, with its central 
and ramified authority, feudalism disappeared as a sys- 
tem, but left its impress on jurisprudence, not for the best 
and not yet extinct. With its disappearance also dis- 
appeared the military features of civil life, and thence- 
forth the military department entered into the system 
of the State, being controlled and directed by the central 
authority. The economic reasons for an established 
army are of the same nature as that which counsels the 
separation of employments, the division of labor, and the 
efficiency which comes from a sole avocation. 

The particular forms and methods of the military sys- 
tem vary in different States, Their respective merits 
deserve consideration. There are three systems of mili- 
tary establishments: the standing army, the militia, and 
that which is a combination of the two. For the pur- 
pose of waging war either for defence or for conquest and 
a^randisement, a permanent military establishment is 
the most efficient and the most economical, — efficient, as 
thorough training and sole devotion to one occupation 
produce the best results; economic, as the ordinary avo- 
cations of life on which every nation must rely for its 
support need not be disturbed by the exigencies of mili- 
tary service. But war can only be considered as an ex- 
ceptional condition in the life of nations; and that military 
body which in time of war is the nation's best safety, in 
time of peace is an encumbrance and a danger. It is an 
encumbrance, as the support of a military establishment 
imposes a tax upon the community. The degree of re- 
sulting danger depends largely upon the temperament of 
the people. As to the fact of its being a menace to the 
rights of the community, the evidence is to be found in 
history and in the nature of the military life. There is 
probably no one class in a modern community so far re- 
moved from the rest of the community in habits and 
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tastes as is the professional soldier. His associations are 
with his own class almost solely, and he thus lacks sym* 
pathy with the mass of the people. The training also is 
supposed to inculcate habits of obedience and the power 
to command. The ability to command is given to but 
few, and in a large body of soldiers capable leaders of 
men on a large scale are rarely found. But obedience is 
the primal requisite in military rule, and the training of 
the soldier tends to lack of independence, to a disposition 
to be led rather than to rely on his own judgment. It is 
natural and inevitable that the control and management 
of the military force be with more or less directness 
vested in the executive of the State. This fact, with the 
peculiar nature of the soldier's training, separating him 
from the people and teaching the lesson of obedience, 
has made encroachment on the liberty of a people by the 
military power, either under the direction of its lawful 
ruler or under that of a military adventurer not an un- 
common occurrence in the past. But this particular 
danger is not so much to be feared at the present time. 
There are checks upon executive encroachment and upon 
military power imposed by most States, and the present 
character of most people forbids submission to this form 
of tyranny. 

The present danger is the prevalence of modern mili- 
tarism, very different from the militarism of the feudal 
times. Modern militarism means aggression and a dis- 
position to territorial extension. It is a State militarism, 
needing for its support a highly organised military estab- 
lishment, an immense drain upon the resources of a 
community. The aggressions of one State demand cor. 
responding defensive measures on the part of contiguous 
States, and thus the evil spreads. This evil is fully 
recognised, and abundant contemporary exposition of its 
disastrous effect on a community is to be found. Yet 
the condition is one which hardly could exist without a 
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favourable temperament of a people. Either imperative 
circumstances or popular approbation must assert the 
continuance of this condition. The moral character of 
some people disposes towards the sentiment of what is 
termed national glory, of national aggrandisement. It 
is doubtful whether any career of conquest can be main- 
tained if the military power is not sustained by popular 
sentiment ; and when popular sentiment begins to count 
the cost of its existence, aggression must cease. Whether 
or not the aggressions of any one nation may be curbed 
by the power of international law or international senti- 
ment, is a question of much interest. If three nations 
(as in the Dreibund) can unite to resist encroachment or 
attack, it is not incredible that a family of nations should 
oppose unlawful aggression and should determine in 
what unlawful aggression consists. International law 
sanctions war and permits it to intrude upon the ordinary 
rights of neutral people. It is, then, rightly within the 
province of international law to fix the character of a war 
to which this sanction may be given. This sort of inter- 
national police regulation might serve a good purpose in 
the interest of humanity and justice. 

The peculiar temperament, which easily receives the 
impress of military glory and the idea of conquest, has 
but little existence among the people of the western part 
of the Teutonic branch. The character of these people 
inclines them to political organisation, to development 
of the internal resources of a country, and to colonisa- 
tion. With the lack of propensity toward military ag- 
gression is found an opposition to organised military 
establishment. It should be noted that colonisation may 
make necessary an additional military force; but this is 
a merely incidental need and not the direct product of 
the spirit of aggression. Both in England and The 
United States there has been a general resistance to the 
existence of a standing army, manifested both by popular 
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expression and by legislative tendencies. This feeling 
has been conspicuous in The United States throughout 
its national existence. It is one of the silent laws whose 
influence is always present. It would be misleading to 
suggest that this is an opinion or sentiment of absolute 
prohibition. Armies exist in both of these countries, 
though in vastly different proportions. The exclusion is 
not absolute, but limited to an indefinite ratio between 
military force and population which, when applied to the 
circumstances of each country, is supposed to afford the 
needed degree of safety. 

The term "militia" describes a non-professional sol- 
diery, and marks the difference between one whose whole 
occupation is that of arms and one who from his ordinary 
vocation devotes but a portion of his time to the acquisi- 
tion of military skill and training. In a militia there is 
the largest latitude as to competency and to the methods 
of discipline. It is not to be expected that as applied to 
a whole community any militia system without an urgent 
force of necessity can approach to any degree of effi- 
ciency. Personal tastes and a degree of popular en- 
thusiasm can alone supply the needed incentive for the 
application to military training. But a small portion, 
then, can acquire sufficient competency to be of much 
value as a military force. Such a militia may be of value 
in emergency, or as a support to the civil power; it can- 
not alone be relied on to supply the needed protection 
against foreign encroachment or domestic sedition on a 
large scale. 

The mixed system of a regular army service and a 
miUtia in definite proportion is one from which better re- 
sults may be attained. A writer of a recent review article 
has pictured the contrast between a soldier of former 
days and one of the present time. As he gives it, the 
bold dragoon and the beau sabreur of a former military 
period has disappeared, and his place is now occupied "by 
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a grave gentleman in spectacles." The contrast illus- 
trates the scientific character of modem warfare. It is 
progressive as well. That a nation may be prepared to 
cope with other nations, it must be acquainted with 
modern military methods and equipped with modem 
military appliances. This makes imperative a permanent 
establishment of soldiery with officers educated in the 
most advanced school of military science ; and this body 
of officers must be sufficiently large to supply the needed 
degree of military intelligence to the increased power 
demanded by warfare. The proportion between the 
permanent establishment and the militia, or between the 
trained military bodies of a State and the normal body 
of men capable of service, is indeterminate. The prob- 
lem of this adjustment is requisite efficiency with the 
least possible burden upon the community. The German 
military system, the model of all nations seeking military 
renown, is formed on a different plan. The primal idea 
is the highly constituted army constantly recruited and 
as constantly depleted by a transference to a reserve 
body, thus forming an immense body of competent and 
skilled soldiery. It is organised militarism pervading the 
whole body politic. A contrast between these two sys- 
tems reveals the difference which may be in the position, 
policy, and aims of States. The one system procures the 
highest degree of efficiency in warfare, and provides both 
security from attack and the means of aggression ; at the 
same time it draws largely upon the economic resources 
of the State and imposes a social burden against which 
symptoms of popular revolt must be frequently mani- 
fested. The other, regarding peace as the normal con- 
dition of the State, imposes the least possible strain upon 
the prosperity of the country consistent with adequate 
preparation for emergencies. It is possible also that an 
aptitude and fitness for any one condition tends to per- 
petuate that condition. 
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The military force in its most comprehensive significa- 
tion includes the naval service. But the navy is peculiar 
in that its maintenance in time of peace entails a large 
cost, but at the same time its services in the protection 
of commerce, of the interests of citizens in foreign lands, 
and of the guardiancy of the waterways of trade are of 
great avail. It is a feature of the scientific character of 
modem military work that the general culture necessarily 
imposed on those who practise it qualifies them for ser- 
vice to the State other than the purely professional. 
The outlay in peace for the preparation for war may in 
a degree be offset by military service in important public 
works. The military force is, when occasion demands 
it, to be used as an adjunct to the civil power, — but only 
as its adjunct and not to supersede it. Thus the func- 
tions of the State, both legislative and administrative, as 
to the military force, are its creation and regulation, 
its increase according to just methods, and the deter- 
mination of the period when the ordinary laws shall 
cede to martial laws. Powers of this extensive nature, 
vested in the governing body, demand checks and 
limitations in the interest of individual Uberty and 
safety. These are to be provided by Constitutional 
provisions as to the military power of a State. They 
are properly to be included in the next chapter, treating 
of Constitutions. 

The consideration of the force necessary to compel 
obedience to the laws of a State presents in tangible 
shape civil liberty on the one hand and the possibilities 
of its abuse on the other. In force there are always ele- 
ments of danger. A power legitimate in its purpose but 
in excess of its needs involves a risk to personal liberty. 
This is the fault of the system. An abuse of a just and 
restricted power implies a general disregard by a com- 
munity of the proper working of the system under which 
it lives. Force is the attribute of the executive depart- 
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ment of a State, though it also, to a limited degree, re* 
sides in the other departments. The functions of the 
executive department arc of a dual nature, administra* 
tive in the operation of works of a public character, and 
executive purely in enforcing obedience to constituted 
law. These divisions correspond with the general divi- 
sions of governmental duties, the protection of personal 
rights, and the performance of public works. In the 
function of compelling obedience to law, force is essen- 
tial,^— but it must be regulated and restricted force. 
Might, then, must be in government; but might must 
be subordinated to right. 

From the inception of a law, through the course of 
adoption and promulgation, in the determination of 
specific cases as to its violation, the remedy for abuse, 
and the penalty for its infraction, the three departments 
perform the parts which appertain to each. The adop- 
tion and promulgation come within the legislative office; 
but the application of remedies or of penalties is the 
joint action of the judiciary and the executive. This 
joint action is the security for individual rights. In this 
action the judicial department plays the most important 
and the most delicate part: it determines the fact of a 
law, the fact of its infringement, and with more or less 
discretionary power adjusts the remedy or the penalty. 
The executive enforces the decrees thus rendered, or in 
some cases enforces preliminary proceedings. Thus with 
but a small class of exceptions, presently to be con- 
sidered, corrective measures are indirect, and do not pro- 
ceed immediately from the executive department. The 
subject of force does not involve the question of the 
justice or the legality of the decree which it executes. 
Even the methods of execution should be defined and 
regulated. 

The remedy or the penalty for an infraction of law acts 
upon the rights of persons which ordinarily come within 
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the duty of the State to protect. Thus it deprives the 
offender of property, it curtails personal liberty, it takes 
away life. There is a forfeiture to the extent of certain 
rights, and the governmental security as to these rights is 
withdrawn. This subtraction of rights should follow only 
upon such forfeiture and as an incident to reparation for 
an offence. When the executive power of a State is lim- 
ited, in its application of force, to formulated decrees, any 
resulting injury to civil liberty is the consequence of 
faulty organisation, and is to be corrected by a change in 
Constitutional provisions. Executive force acting upon 
human rights should be in obedience to a final judicial de- 
cree, or upon a primary judicial warrant. There are some 
necessary exceptions to this rule. In the performance of 
certain police functions summary arrest Is an essential 
incident; but here there should be immediate submission 
to judicial decision. Habeas corpus proceedings are de- 
signed to compel such submission. There is a limited 
degree of direct force resident in legislative bodies, con- 
sidered as essential to the maintenance of order and to 
the proper discharge of legislative functions. Similarly 
the judicial department must possess the power which its 
office demands. In these instances the action is direct 
and immediate, and therefore should be carefully re- 
stricted by Constitutional or legislative provisions. The 
power to deal with technical contempt must be carefully 
defined in the interest of personal safety. Blackstone 
pronounces one of the glories of the English law that it 
defines "the times, the causes, and the extent, when, 
wherefore, and to what degree imprisonment of a subject 
may be lawful." The direct power of the executive in 
the enforcement of the payment of taxes is to be con- 
sidered in the topic of taxation. 

There are two very important rules respecting the na- 
ture and degree of force to be vested in the State. The 
judicial and ministerial offices should not reside in the 
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same body. There should be in each body "the least 
possible power adequate to the end proposed." These 
rules are designed to guard the civil liberty of the indi- 
vidual, and at the same time to secure efficiency in the 
governing body. 
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CHAPTER IV 

STATE FUNCTIONS AND THEIR METHODS — Continued 

TAXATION is the compulsory method of obtaining 
the pecuniary support of the State. Its justifica- 
tion lies in its needs. As to the persons who may be 
held liable to taxation, and as to the reason of their lia- 
bility, various theories are held. The practical application 
of these theories frequently encounters many obstacles. 
There is a general obligation on the part of all citizens to 
contribute to the support of the government in various 
ways, and taxation is one of the ways. Primarily it 
would seem that this obligation should rest equally on 
all citizens, as they are supposed to have an equal share 
in the benefits which the State affords. A distribution 
of dues according to this general sense of obligation 
would seem to be just. But it would soon appear that 
this equal distribution would impose an unequal burden. 
A capitation tax must be adjusted to the pecuniary ca- 
pacity of the poorest in the community, to avoid too 
severe an imposition upon some classes of people. But 
that which would be a reasonable and just choice upon 
some would in effect be scarcely perceptible to others. 
Thus though the rate of taxation might be equal, the 
actual burden of taxation would be uneven, varying ac- 
cording to the pecuniary ability of the individual. Here, 
in addition to individual obligation, there enters the ele- 
ment of varied competency, and the idea of equalising 
the pressure of liability. 

The two systems may coexist and a general capitation 
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tax may be supplemented by a tax adjusted to personal 
resources. It is often attempted to explain and justify 
a tax on property by the notion of additional care and 
service rendered by the State and of a corresponding 
benefit received by its possessor. This explanation lacks 
definiteness. It is impossible to determine the degree 
of protection which property demands, and it would be 
unjust to assume that property should have privileges 
for which compensation may be made. The protection 
which the State accords to life and liberty transcends 
that which it grants to property. A tax on property, 
then, based on immediate benefit, will be of very limited 
extent and bear a small proportion to the whole range 
of taxation. But the general notion that the security 
which governments afford creates the reciprocal obliga- 
tion of support is still tenable. The obligation applies 
to the citizens of a State, with such exceptions as a wise 
and humane policy may dictate; and it may properly 
apply to persons other than citizens. Persons who are 
only temporary sojourners are supposed to be subject to 
taxation in the State to which they owe allegiance, and 
the comity of nations demands their exemption ; but 
domiciled persons, or they whose residence has some- 
what of permanence, or who have business or other in- 
terests in a State of which they are not subjects, receive 
from that State benefits similar to those enjoyed by its 
citizens. Though. they do not assume all the obligations 
of citizens nor acquire political rights, it is just that they 
should be subject to taxation. The reciprocal notions 
of protection and obligation are here applicable. 

It is probably true that most systems of taxation are 
crude and imperfect, and that they usually disregard the 
basal principles on which taxation should rest. And this 
arises partly from the difHculty of adjusting taxation in 
accordance with these principles, and partly from the 
disposition to seek the easiest means of effecting the 
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lai^est results. At the back of this, then, lies a general 
idea of equality, but of equality within a class rather than 
as to a whole people. A vague idea prevails, with greater 
or less degree of truth, that, as a consequence of the 
complex nature of business aiTairs and of their interaction, 
a tax on any one species of property afFects more or less 
directly many other kinds, and imposes to an indefinite 
extent a burden of taxation on the whole community. 
It is obvious that considerations of expediency should 
not override the claims of justice and of equal rights, and 
uncertainty of the operation of a tax does not commend it. 
We have thus far obtained the principle that the persons 
subject to taxation are the citizens of a State and others 
whose length of residence and whose interests within a 
State justify the imposition of taxes, and that a tax 
upon them should be proportioned to individual wealth 
with a view to equalise the burden of taxation. It is 
consistent with these principles that an immunity from 
all direct taxation should be allowed to some whose con- 
dition is such that taxation to any extent would be an 
intolerable burden. The tax proportionate to individual 
wealth need not exclude a capitation tax, which must be 
adjusted to the lowest personal ability. Thus far as to 
the personality of taxation. 

The tax fund in any country, the fund on which all 
taxes are assessed, consists of all the material resources 
possessed by those subject to taxation. These resources 
are of three kinds: the profits of labour-, capital, or the 
accumulation of labour; the profits upon capital. There 
is a corresponding division of people into classes: of 
those who are simply labourers; those who unite their 
labour with the possession of capital; and those who 
subsist on the interest of capital. Of these three classes 
the last one named is, in every country, extremely limited 
as to numbers, of little importance in economic matters, 
but still to be taken into account in the question of taxa- 
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tion. The class of simple labourers is much larger. But 
by far the most extensive class of all is that which con- 
tains those whose labour is assisted by the possession of 
capital to a gieater or less extent. This fact appears in 
the extreme comprehensiveness of the term "capital," 
implying that which aids labour in whatever degree. 
Hardly any kind of labour operates without the assistance 
of capital. The simplest tools of the labourer are capital, 
and if we give the term its legitimate extension to edu- 
cated skill, capital and labour measured by their product 
are inseparable. The effects of connected capital and 
labour must be placed to the credit of either the one or 
the other, usually of that which is the most prominent. 
For the purposes of taxation, they are to be treated 
apart only when severable. These are the classes of 
people who contribute to the support of the State, and 
these are the classes of material resources forming the 
general tax fund of the nation. The problem based on 
these facts is to so adjust taxation as to produce the 
means necessary for the support of the State, in the 
most economical manner, with the least disturbance of 
industrial affairs, and with the highest degree of uni- 
formity and equality in its bearing upon the people. 
Taxation proportional to individual resources is of so 
universal acceptance as to remove it from the field of 
discussion. 

The peculiar and differing purposes for which taxes 
are laid create a variety of kinds, and effect a certain 
correspondence between kinds of taxes and differences 
in the tax fund. The primary and most general purpose 
for which taxes are imposed is the continuing support of 
government. How is a constantly recurring tax to sup- 
ply a constantly recurring need? This feature of con- 
tinuity associates the tax with a similar feature in the 
tax fund. A continuing tax can be derived only from 
a continuing fund. If the fund is stationary and the 
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taxes regularly recurring, in time the fund is absorbed ; 
or if the fund increases periodically by less than the 
periodic tax, the same result is reached, though in a 
longer time. Capital, if it increases at all, is of so slow 
growth that, compared with the other divisions of the 
tax fund, it may be described as stationary. This fact 
dissociates it from a periodic tax. A tax on capital is 
exhaustive of the very fund on which it relies. But the 
profits of capital or the profits of labour possess the very 
element which distinguishes an annual tax. A constant 
demand is to be met by a constant supply. We cannot 
escape from this natural association. Though a tax may 
be assessed on capital, it must fall upon profits, except- 
ing so far as capital may at times be required to supply 
a deficiency of profits. 

The very general custom of assessing taxes on capital 
is not based on scientific principle, but on the facility of 
assessment and certainty of collection. But this sever- 
ance of connection between a tax and its appropriate fund 
and the adjustment of a continuing tax to a stationary or 
but slowly progressing fund, may in certain circumstances 
produce a grievous hardship. The profits of capital are 
very variable; at times non-existent. If annual taxes 
are laid on property totally unproductive, the tax is to 
be derived in one of two ways. It may be paid from the 
resources of the individual charged; in which case such 
other resources being already assessed according to the 
system of specific assessment bear a disproportionate and 
unjust share of obligation, or if properly exempt are un- 
fairly charged. It may be derived directly from capital; 
in which case the owner is deprived of his property to 
that extent: as far as it goes it is confiscation. If the 
purpose of taxation is to carry out the socialistic notion 
of absorption of all capital by the State, a tax on capital 
would act in ^hat direction, but too irregularly to suit the 
socialistic idea. It is not wisdom on the part of govern- 
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ment to discourage frugality and accumulation by im- 
perilling to any extent the savings of labour. It is 
sometimes suggested that property which is susceptible 
of improvement remains unproductive for speculative 
purposes, to await an increase of value effected by ex- 
traneous circumstances. It is difficult to know the 
motives operating personal action, how far influenced by 
compelling circumstances and how far by unfettered 
choice. But it may justly be assumed that property is 
rarely unproductive by the will of the owner. Few have 
the inclination or the ability to dispense with present 
profits for the sake of future benefits. An intent to dis- 
courage voluntary unproductiveness or to prevent the 
"unearned increment " should not enter into a scheme 
of genera] taxation. Effects should be limited to what 
they are intended to reach. 

Assuming that the tax fund as to capital is not capital 
itself, but its profits, a difficulty is encountered in deter- 
mining what those profits are. To meet this difiiiculty 
capital is to be differentiated as to its profits. In the case 
of investments for profits only the actual sum realised is 
a determinable fact. When capital, in whatever form, is 
held for the personal use of the owner, the profits are not 
to be estimated commercially, but the profit is in the use, 
and it may be assumed that all the profits of which, in 
that form, the capital is susceptible is realised, otherwise 
it would not be so used. In these two cases the profits 
are ascertainable, the one being accurately known and 
the other assumed. But in the third case, when the 
profits are partly in personal use and partly in pecuniary 
return, the difficulty in determining the total profit is 
manifest. Farming property is of this description when 
it is cultivated by the owner. The returns are partly in 
subsistence and partly in money. This last case imposes 
the largest difficulties in the equable adjustment of taxa- 
tion. This difficulty and the large extent of prosperity 
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of this last class, where the profits can rarely be ascer- 
tained with perfect accuracy, may serve to account for 
the general practice of placing taxation upon capital itself 
and not directly upon its profits. If the principles above 
stated are correct, a tax of this kind must bear a just and 
proper relation to profits, the source from which all regu- 
lar periodic taxes are derived ; otherwise the fault will be 
committed of disturbing just relations and of separating 
a tax from its appropriate fund. 

The profits of labour which may be subject to taxation 
are such as can be pecuniarily estimated. But this is not 
a true measure of the real value to the community of any 
specific labour, nor of its equality. These may be nega- 
tively considered in exemption from taxation for specific 
reasons. The profits both of labour and of capital have 
the element of continuity which constitutes the tax fund 
for periodic taxation. There are between them some in- 
fluencing differences. Capital and its profits are sup- 
posed to be permanent. Labour and its profits cease 
with the life of the labourer or terminate with his disa- 
bility, excepting when the surplus or unexpended profits 
have been capitalised : in this case they pass into a differ- 
ent category. The principle of imposing the burden of 
taxation according to the resources of the person, leads 
naturally to the notion that there is a certain minimum 
of personal profits subject to taxation ; that below a cer> 
tain line, whose adjustment must be governed by cir- 
cumstances, profits bear so small a proportion to human 
necessities that they should not be required to contribute 
to State support. As a fact, this minimum line is applica- 
ble both to the profits of labour and of capital, but its 
place is affected by this aspect of permanence. The 
profits of labour are not totally applicable to the support of 
the labourer. The uncertainties of existence, the need 
of future support of the family, and other considerations 
of a like nature forbid the complete absorption of profits 
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and necessitate accumulation. But the permanent char- 
acter of capital, subject however to some vicissitudes, 
does not demand accumulation. Hence the minimum 
line of taxation needs to be differently placed. The 
range of exemption is larger as to profits of labour than 
as to profits of capital. 

The wisdom of frugality and of accumulation for future 
needs just considered, and the fact that all such accumu- 
lations become capital, suggest some popular misappre- 
hensions as to the nature and office of capital. A very 
common hostility, which improperly includes all forms, 
is felt against the larger aggregations of capital. This 
subject has been considered in a prior chapter. The fact 
is that these larger fortunes are but a very small portion 
of that immense supply of capital diffused throughout 
the whole country, aiding labour in all its forms and 
making progress in civilisation a possibility. One should 
consider the immense number of persons incapable oi 
self-support, the amount of advantageous labour of the 
highest class but inadequately remunerated, the beneficent 
institutions, all of them resting on the capitalised accu' 
mulations of previous labour, to appreciate some of the 
offices which capital performs. Censure should be 
served for the abuse of functions. 

A tax on income is a tax on profits, and in this respect 
as a continually recurring tax, adjusts itself to a con- 
stantly recurring fund. It also proportions the obligation 
to the capacity of the one on whom it is imposed. In 
these respects it conforms to the best theory of taxation. 
But there are practical difficulties to be encountered. 
Being a tax on profits, its application is difficult of deter- 
mination, as instanced above, when the profits are partly 
in use and partly pecuniary. The cumulative quality 
sometimes applied to an income tax differs from the pro- 
portional method in being, like some other forms, a regu- 
lating tax; and as such it will hereafter be considered. 
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To accomplish the just and equable offices of taxation, 
it is probable that no one method will alone suffice. A 
combination of methods looking to a common end may 
be more effective. An annual imposition upon annual 
profits may need to be supplemented by a tax upon 
property in order to accomplish the same end by different 
means, owing to the various methods in which property 
is utilised, the principle of the adjustment of taxation to 
its appropriate fund being always kept in view. But 
these methods should not overlap and thus effect double 
taxation. 

Incidence of taxation is a term used to designate the 
persons upon whom a tax ultimately falls; and the ques- 
tion of incidence applies to direct as well as to indirect 
taxation. It is of first importance to know not only the 
incidence, but also the degree, of taxation. Uncertainty 
in this respect makes the power of taxation a dangerous 
weapon in the hands of the governing power. From the 
point of view of the assessor, uncertainty in these two 
respects is a marked advantage. It avoids the possibility 
of individual question. It conceals the extent of the im- 
position which the individual bears. From the point of 
view of Political Science, uncertainty as to incidence and 
degree is not a wholesome condition. Of indirect taxes, 
customs are conspicuously open to this objection. The 
total amount to be derived from them during any one 
period is uncertain of computation, they being constantly 
influenced by the varying conditions of commerce, and 
can be only approximately predicted. But the individual 
does not know the extent of the obligation he bears, or 
the fact that he bears any at all. Conscious that it is to 
be placed somewhere, there is always the latent hope that 
the burden is adjusted to other shoulders than his own. 
This precludes remonstrance. In the so-called direct tax 
there is sometimes an indirection. The so-called single 
tax as- explained by its advocates is not a tax in the just 
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meaning of the word, its purpose being the absorption 
by the State of all lands and effectuating a condition in 
which the State is the actual owner, and the nominal 
owner a tenant, whose rent is the total income value of 
the land. The debates on the plan seem not to have 
been clearly presented. If no compensation is made, 
there is confiscation under the guise of taxation, based 
on the theory that private property in land is invalid. 
A tax on land, as a sole or at least a prominent tax, is 
sometimes justified by the statement that, although it im- 
mediately affects the possession of the land, it ultimately 
reaches all members of the community, all persons being 
in some degree dependent upon the use or products of 
land. Hence the indirect effects are perhaps more diffi- 
cult to trace than in the case of customs. Incidence, 
then, is a very important element in taxation, in the in- 
terest of equality. 

The area of taxation has a direct bearing in the theory 
of reciprocal benefits and obligations. The political divi- 
sions of a State are adjusted sometimes with reference to 
density of population, and these not only affect the 
special needs, but impose a degree of obligation propor- 
tionate to such special needs and benefits. The purposes, 
whether general or special, are here determinative. It 
is consonant with this theory to effect a division of 
taxes, or rather a gradation, and to impose one or more 
grades according to the respective benefits which the indi- 
vidual enjoys. But whatever the classification adopted, 
within the limits of such classification individual equality 
should be found. It is an essential feature of annual 
taxation that the sum to be realised should be capable 
of computation in order to equal the sum needed. Any 
mode, therefore, which lacks the necessary degree of ac- 
curacy as to results, fails in the requirements of a periodic 
tax. 

The notion of taxation has thus far been limited to 
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that designed to obtain revenue for the ordinary and 
regular support of government. Though this is the 
primal and the most important interest, it is not exhaus- 
tive. The ofHces of government are often special, to 
affect particular interests as opposed to general interests, 
or to accomplish a corrective purpose. In the first in- 
stance, the revenue produced by the special tax is specifi- 
cally applied; in the second instance, the revenue is 
merely incidental. The area of taxation is frequently 
restricted to accord with the area of benefit, and this ts 
consonant with justice, that a special work should be sup- 
ported only by a special tax. There is a difflculty, how- 
ever, in making a just apportionment, of distinguishing 
between a general and a special benefit. Highways are 
for public use without restriction, and although as to any 
specific portion a larger use may enure to the neighbour- 
hood, the position is relative, and as to the whole system 
is uniform. Special taxation here would be misplaced. 
A peculiar distinction is very generally recognised in the 
streets of cities, of imposing on the abutting owners the 
tax of the care of the sidewalks. Streets are highways, 
and as such include both the roadway and the sidewalks. 
Although the abutting owner may have the ultimate and 
resulting property in the street, his use while it continues 
to be a public highway is coincident with public u.se. 
While excluded from special occupation, he is specially 
taxed. It is difficult to comprehend how the special 
taxation for public purposes is to be justified. The par- 
ticular form of special assessment for benefits has been 
considered in a prior chapter. 

Under the name of taxes, but which may be termed 
quasi-taxes, are those which, although they in fact add 
to the public revenue in an irregular way, are imposed 
for the purpose of regulating or restricting certain em- 
ployments, or certain property, in the public interest. 
These mainly concern occupations of a quasi-public char- 
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acter and which, as such, may be subject to control. 
Licences, or permission to engage in certain occupations, 
are of this nature. A tax on dogs is supposed to limit 
their number, impose additional care of them by their 
owners, and possibly to supply a special fund for the 
payment of damages which they may cause. The traffic 
in liquors, if abused, may have so prominent an effect upon 
the public health and the public morals, that a restriction 
or limitation is justified on these grounds. The degree 
of taxation and its effects, whether beneficial or other- 
wise as to this trafHc, seems not yet to have been settled 
by experience. The recent extension of the scheme of 
taxation on inheritances attracts attention to this par- 
ticular form, and invokes criticism upon its right to be. 
Its action is not to prohibit bequests, but to divert a 
portion of each bequest into the treasury of the State, 
and to this extent to absorb or confiscate it. And simi- 
larly as to intestate estates. In a prior chapter, the 
principle on which descents and bequests of property are 
sustained, has been discussed. If the reason of a succes- 
sion tax is to be found in a denial of the abstract right of 
succession, this particular form of dental is incomplete 
and inconsistent. If it is based on convenience and ease 
of application, such considerations are not valid grounds 
of taxation. Tax on transfers of property is of similar 
nature and based on similar grounds. If a capitation tax 
is imposed to acquire a regular revenue, it accords with 
the principles on which an annual revenue may properly 
be acquired ; but if it is not compulsory and the penalty 
for its non-payment is a denial of the right of suffrage, 
there is a false connection established where no just con- 
nection exists. Suffrage is not a natural right, but a part 
of a system of government, not to be discouraged or 
avoided, nor to be purchased. Customs duties, if not 
placed in order to obtain revenue, but for the encourage- 
ment or creation of certain industries, are special taxes 
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for specific purposes. They are justifiable, therefore, 
only when, in obedience to a wise policy, the exigencies 
of public needs permit the imposition of a burden upon 
the community to sustain works of paramount necessity, 
and the necessity needs to be specifically pleaded. When- 
ever taxes are imposed only for regulative or restrictive 
ends, they discourage the enjoyment of the particular 
rights or employments on which they act, and limit their 
benefits or profits. They are thus liable to come into 
conflict with established rights, or with a public policy 
founded on such rights. They are then to be justified 
specifically by the supreme importance of certain rights 
overriding others of less consequence. 

In these special forms of taxation and those whose 
design is the acquirement of a regularly recurring revenue, 
there is a difference, as regards the purpose to be effected, 
between regulation and revenue. There is a difference 
also in the regularity and certainty of returns. The ob- 
ject of annual revenue is to supply a want computed in 
the budget or estimate of fiscal needs, and the ratio of 
taxation is adjusted to this requirement. A certainty as 
to the tax fund will alone permit accuracy in this respect. 
But the purpose of regulative taxation forbids the accu- 
rate adjustment of public income to public needs. Un- 
certainty and inaccuracy of returns do not produce 
wholesome economic conditions. 

Taxation, when completed, is a debt owing to the 
State, but a debt whose creation is not, like other debts, 
the act of the debtor. The compulsory method of crea- 
tion has its counterpart in a summary method of enforce- 
ment. The ordinary modes of enforcing payment of 
debts, through the medium of courts of justice, are de- 
signed to afford security against injustice. The proceed- 
ings are somewhat dilatory, and in this respect might not 
be suited to the necessities of the State. Yet some pro- 
ceedings of the same nature should be required for the 
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enforcement of payment of taxes. Methods arbitrary 
and harsh are not in accord with advanced modes of ad- 
ministering justice. Most frequently the whole proceed- 
ing from the original assessment of a tax to the final 
execution, either against the person or against property, 
is ex parte, with but very imperfect means of correction 
or redress. There is an undue assumption of right on 
the part of the taxing power, and the initiative of remedy 
is imposed upon the person taxed. The crowning se- 
verity is the proceeding against the property taxed, by 
the taxing power directly, and the heavy penalties im- 
posed upon redemption. [The tax lien imposes an im- 
mediate restriction on property inconsistent with the 
mode of tax creation. Vide Law of State of New York, 
though limited to one section, providing for absolute 
foreclosure of tax lien without redemption.] It is per- 
haps the sole instance in modern Constitutional govern- 
ment when (except in the case of martial law) force is 
applied directly by the executive without the interven- 
tion of the judicial department of the government. 
There is something in taxation, with its proverbial in- 
evitableness, so imperative and, in a sense, arbitrary, 
vesting a possibility of hardship and abuse, that it needs 
to be guided and restrained by the most rigid rules of 
operation in the interest of justice and equal rights. 

The above considerations indicate the extreme diffi- 
culty of devising a system of taxation, accomplishing its 
purpose in an economical and equable manner, with due 
regard to personal rights and with the least possible dis- 
turbance of the ordinary affairs of life. They also point 
out certain governing principles in modes of taxation 
that may not with justice be disregarded. Opposing 
methods are sometimes presented: the one looking only 
to facility of assessment, certainty of collection, and 
large pecuniary results; the other guided by considera- 
tions of equal obligations, individual competency, and 
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uniformity of action. When Ihey are in conflict, the 
former should cede to the latter, excepting in cases of 
most pressing emergency. 

The four topics above treated — of possession of prop- 
erty by the State, of its action in foreign relations, of the 
application of force, and of taxation — are closely associ- 
ated with the notion of sovereignty when the State acts 
as an entity. The distinction here suggested is not im- 
portant, as in the general meaning of the word every 
State action is an element of sovereignty. It yet may 
serve as a classification of functions. The next order of 
functions is that which concerns the personal rights of 
citizens in their relations towards one another and towards 
the State, comprising the establishment of a system of 
jurisprudence. 

In the Institutes of Justinian, jurisprudence is defined 
as " knowledge of things divine and human, or the science 
of right and wrong." There is a natural tendency to 
glorify a science or even a new trade which one professes 
or operates, to exaggerate its importance and its useful- 
ness. Possibly this tendency may explain the eulogistic 
quality of the definition. But the definition describes 
also the comprehensiveness of the science of jurispru- 
dence. It covers a large extent of human actions and 
human rights, and by this quality deserves its place as 
one department of Political Science, as so described in 
the scheme of the general science previously set forth. 
But to a limited degree it also demands attention in a 
study of State functions and their methods. Perhaps 
more directly than other departments of State action, 
jurisprudence has its foundation in ethical principles; 
and this fact justifies a more limited definition than that 
of Justinian. As coming within State control, jurispru- 
dence concerns the manifold relations existing between 
individual members of a community, recognises and de- 
Jines their existence, and enforces the rights. 
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There is necessarily in every State a local system of 
jurisprudence specially defined and limited to a specific 
State jurisdiction. Here is an actual fact which may be 
described and may be criticised, and which must be ad- 
ministered according to its principles by those whose 
duty therein lies, and which must be obeyed by all who 
are subject to its operation. But criticism of an existing 
form can only be based on a study of the abstract, tllus- 
trated by a study of historical and comparative jurispru- 
dence. The theoretical and the practical must here 
unite in the function of an ideal system to be in actuality 
as nearly approached as the conditions of each specific 
case will permit. Human rights are the foundation of 
every system. Exact justice is supposed to be the ob- 
jective point. There may be, however, difHculties in ar- 
riving at the desired end. The local, social, and political 
system of a specific State may be an insuperable impedi- 
ment. Civilisation is of slow growth. It requires many 
years to eradicate both opinions and sustained conditions 
which combat against equal justice. From slavery to 
but slight class distinction there are many grades, and it 
may safely be asserted that in no State, however advanced 
it may be thought to be in all its elements of freedom, 
can be found conditions permitting absolute justice to 
the individual. The circumstances of such cases have 
been previously alluded to. There are local and special 
forms forbidding an ideal system of jurisprudence; there 
are other impediments of a general character. 

Justice is a word of elastic import. In no social con- 
ditions can abstract justice be assured. The denizen of 
a sparsely settled community will contend for certain 
rights of action which he would be compelled to abandon 
if he transferred his abode to a town of greater or less 
density. Individual rights and the common welfare are 
here in conflict. The adjustment of their rival claims is 
a difHcult but an unavoidable problem of governmental 
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science. We here approach the idea of general welfare, 
described by the word utilitarianism or the phrase 
"greatest happiness of the greatest number." Words 
and phrases, if not explicit or well chosen, are liable to 
create confusion and promote controversy. Yet one 
theory is certain, that no system of jurisprudence, and 
in fact no governmental organisation, can exist without 
a recognition of the fact that in many instances indi- 
vidual right must cede to the general welfare. In fixing 
the degree of the cession lies the question of the benefi- 
cence or the maleficence of a jurisprudential system. No 
fixed rule of action can be stated; but the guiding idea 
should be that individual rights must yield only when 
such yielding is essential to the general welfare, — when, 
in fact, the individual as a component part of society is 
benefited by such cession. These are the difficulties 
against which any system of laws has to contend. They 
must be met in each case as the circumstances of each 
case will permit. 

There are two constant features of jurisprudence: the 
declaratory, wherein the personal rights which the State 
undertakes to enforce are either distinctly stated or their 
existence is assumed to be evidenced by custom and long 
practice; and the directory, wherein such rights are as- 
sured. This assurance almost always takes the form of 
punishing an infraction of rights. It rarely happens that 
a more direct form of assurance is practicable. 

Systems of jurisprudence, like systems of government, 
are evolutionary. They are associated with the begin- 
ning of a State, follow its course, and are modified by 
the character of the government and the character of the 
people. They become rooted in the habits of the people. 
It follows, then, that every attempt to improve or to 
reconstruct must take cognisance of this fact. The 
feasible is to be regarded as well as the right. Theoreti- 
cally at least, the State is the creator of its particular 
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system of law ; (or, although as a fact a complete system 
has never been a distinct creation even where formal 
codes are found, the power of modification and of en- 
forcement exists. 

The functions of the State, then, in reference to juris- 
prudence, are to declare the principles of the rights which 
are within its duty to protect, and to create and operate 
the most efficient method for the maintenance of rights 
and the redress of wrongs. The grounds upon which 
rights are based have been abundantly described in pre- 
vious pages. The practical operation of State functions 
as to jurisprudence remains to be considered. In declar- 
ing the general rights appertaining to humanity which 
come within the guardant power of the State, and such 
supplemental or artificial rights as add to the welfare of 
a community, care should be had that these two classes 
be not in conflict. Herein lies the opportunity for a 
scientific as opposed to an empirical or haphazard crea- 
tion of system. In the enforcement of rights and the 
punishment of offences, the most common of State func- 
tions as to jurisprudence, the fact to be considered 13 the 
most complete possible accomplishment of purpose with 
the least possible disturbance of personal comfort. 

In all systems is found the division, as to offences de- 
manding correction, of what are termed civil and criminal. 
These classes differ in character and mode of treatment. 
What are their distinctive characteristics? The distinc- 
tion is not easily explained by a phrase. The statement 
of Blackstone that "civil injuries are an infringement or 
privation of the civil rights which belong to individuals 
considered merely as individuals ; public wrongs or crimes 
and misdemeanors are a breach and violation of the pub- 
lic rights and duties due to the whole community con- 
sidered as a community in its social aggregate capacity," 
serves only to state a distinction without explaining 
it. The difference in the mode of punishment of 
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the two classes of offences is no more explicit as an 
explanation. 

Many points of difference are discernible between what 
are termed crimes and so-called civi! injuries, between 
public and private offences ; but no one single point of dis- 
tinction can be found of such prominence as to justify a 
differentiation. We must observe the qualities which 
characterise the two classes respectively. It may be 
observed that crimes are offences which are cognisable 
among rude peoples, offences usually of a violent char- 
acter and directed against the person or property. Such 
are usually embraced in the religious code of early peo- 
ples, and are there designated as sinful. Civil injuries 
are in most cases such as affect the more complicated re- 
lations which exist in advanced communities. Both civil 
and criminal injuries are such as affect inherent rights; 
but a distinction may be found in that criminal injuries 
are such as cannot ordinarily be guarded against by the 
individual, and civil injuries act upon conditions which 
the individual has created and against which, in a measure, 
certain precautions may be taken and certain safeguards 
erected. While the distinction is not, in itself, closely 
drawn, an arbitrary distinction may be established. In 
criminal injuries the State has the initiation in correction 
and prosecution; in civil injuries the initiation and 
prosecution are left to the person injured- 
Jurisprudence is a department of Political Science. It 
covers an immense field, and deserves thorough and 
scientific treatment both as to the principles which it in- 
volves and as to the methods of practical operation. It 
is that branch to which popular attention is the most 
directed. Few people know or have need to know much 
about the science of Government, of international law or 
of political economy; but in the daily transactions of 
life, "the law" constantly obtrudes itself and demands 
acquaintance. The term "the law " as generally under- 
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stood is limited to the rules which affect the ordinary 
business of life, and many so-termed lawyers have their 
knowledge confined within this limited sphere. This is, 
of course, but empirical knowledge. It takes things as 
found, and is dependent on forms and statutes. Con- 
trasted with this is that general and comparative juris- 
prudence which forms one of the most interesting as well 
as the most useful branches of Political Science. 

An undoubted function of the State is the care of the 
moral and physical welfare of its people. The moral 
welfare is effected by education. The chief effort of 
humanity in all ages and in all forms of civilisation is to 
know. The effort at knowledge is an uphill struggle, and 
it is remarkable that the knowledge which is essential to 
the progress and welfare of the human race is acquired 
by the slowest degrees and by the continuous labour of 
many generations. In the meantime, misery, suffering, 
loss of life, are the penalties of ignorance. Year after 
year, generation after generation, century after century, 
are witnessed diseases which torture humanity and 
abridge life, until the means are discovered whereby the 
evil may be abated. In a similar way the act of protect- 
ing against the effects of natural powers is learned, and 
only partly learned, by years of effort. The constant 
struggle after knowledge to guard or to improve human- 
ity is constantly going on with infinitely slow results. 
This picture, drawn on a grand scale, is reproduced in 
all the smaller affairs of life. As knowledge advances, sa 
do conditions improve, and equally are the problems, 
of life simplified. With thfe advance of knowledge the 
people of a State find their moral and material justice im- 
proved, and the difficulties of government arc lessened. 
It has been the fashion at times to deny the advantages, 
of knowledge as spread among a people. To do this is- 
to deny all the teachings of history, to misjudge the forces 
which have been acting for the advance of mankind. 
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With these truths thus set forth it appears that it is' a 
State function to further or to compel as far as the needs 
of the case demand, the education of the people. The 
advantages of education appear in many ways: in the 
economic sense, in the greatest utility of labour by 
the application of superior intelligence ; in a moral sense, 
in the cultivation of good habits; in a political sense, in a 
more intelligent comprehension of political duties. The 
degree of intelligence furthered by education is politically 
valued directly as the popular participation in political 
duties. Granting these truths, it is a State duty to 
further and possibly to compel popular education. The 
compulsory feature is to be governed by the extent to 
which the State demands for education go — that is, what 
degree of education is thought necessary. This question 
is not easily answered. Much depends on both the char- 
acter of a people and the character of the government 
imposed on them. Primarily the object of popular edu- 
cation is to qualify the people for the ordinary duties of 
life and of citizenship, but not to meet the requirements 
of scientific knowledge. The latter may possibly be a 
wise enlargement of State functions, but is not ordinarily 
imperative. 

A great deal has been written and said about the injur- 
ious effects of over-education, alleging that its tendency 
is to make one dissatisfied with his lot and neglectful of 
duty because always aspiring to some other. It is easy 
to conceive that such effect might be produced, and that 
such consequences should be avoided. In enlarged com- 
munities there are occupations of all grades and relative 
importance, and it is the interest of the community that 
each vocation should be properly and thoroughly per- 
formed, whatever its comparative importance. It follows 
thence that what tends to diminish excellence in any vo- 
■cation is unwise and misplaced. This difficulty it seems 
may be overcome by a graded system of education. The 
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lowest grade, including by far the largest class of youth, 
is to be limited to what may be termed the lower branches 
of learning. This phrase is necessarily indefinite; yet 
practice and experience will serve to fix its bounds. 
Within this grade lies almost the sole duty of the State 
as respects education, and beyond this grade compulsory 
education should not extend. The educational system 
of a State might stop here, as having fuIBUed its most 
general purpose and thus far alone justifying taxation for 
such ends. It then becomes a question whether or not 
a promotion of the higher branches of knowledge is of 
sufficient importance to permit the assistance of the State. 
The extreme advantage of higher scientific knowledge is 
well known, and it is also well known that many minds 
capable of high culture must remain undeveloped for 
need of opportunity. A second grade may be estab- 
lished granting opportunity for a superior education to 
those who have shown an aptitude and a disposition for 
such improvement. Still other grades may be established, 
with diminishing numbers of students. The passage 
from one grade to a superior one should be permitted 
only upon a test of fitness for advancement. In this 
manner it seems that the ordinary purposes of education 
of a people may be attained, and at the same time the 
State may avail itself of a higher order of ability among 
its people. 

Education does not stop with the establishment of 
schools of the ordinary kind. Man's nature is varied, 
and needs development in many directions. The estab- 
lishment of museums as an adjunct to the school, and 
the means of cultivating the aesthetic nature by objects 
of art and by music, may be within the list of State func- 
tions. While the variety of sects renders direct religious 
education impracticable, it is an unquestionable State 
duty to permit the undisturbed performance of reli- 
gious rites. This duty, of course, does not protect the 
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so-called religious rites that are inconsistent with defined 
morality. The function of the State as to education 
cannot be stated without some latitude. Like all politi- 
cal subjects, the general lines of progress alone can be 
pointed out, their limitations being dependent on the 
circumstances of each case. 

The physical as well as the moral welfare of a people 
comes within State supervision. It is a fact of human 
nature that the individual is not only liable to neglect his 
own physical welfare, but that such neglect and a disre- 
gard of the welfare of his neighbour tend to the injury 
of a community. He needs to be protected not only 
against himself, but against the harm occasioned by the 
selfish interests of his fellow men. Again, in the com- 
plicated systems of modern society it happens constantly 
that the power to control others necessarily exists, and 
that there is always a sufficiency of motives for the abuse 
of this power. Hence again the necessity of control by 
a superior power. It is one of the most deplorable traits 
of humanity, the disposition to impose upon and to mal- 
treat those over whom the power to do such acts exists. 
Both man and the lower animals are subject to such im- 
position. It is, then, one of the functions of the State to 
protect the young, the infirm, and the powerless, and to 
guard against injuries to the community from careless- 
ness, greed, or improvidence. Sanitation and charities 
are State functions. It is necessary to prevent the spread 
of disease, to insist on such care of premises as to pre- 
vent injury to the neighbourhood. The age at which 
children may labour, the hours of labour generally, the 
care of the aged and infirm, the care of the injured, the 
prohibition of excessive labour prompted by greed or 
avarice, — these all are objects of State direction, and they 
may be summed up under the heads of Sanitation and 
Charity. Wherever preventive measures are possible 
they should be used. Some of the most serious disasters 
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entailed on the human race come from unwise and im- 
prudent marriages. As to such cases, preventive measures 
are difficult of application, but wherever justifiable, should 
be enforced. This class of State functions is the one in 
which the State often fails either by neglect or incom- 
pleteness. In many cases these are left to the care of 
private action or private supervision over State action. 
Notable are the cases of protection to children or to the 
lower animals. In many cases charities may be left to 
private action, but it is in reality doing a State work, and 
if permitted, should be given the necessary authority in 
the prosecution of its work. Nevertheless, in all such, 
the fact of their being a proper State function should not 
be disregarded. 

The concluding topics of the department of functions 
are such as relate to the material welfare of the people. 
It is a subject on which the action of the State should be 
circumstantial, its purpose being not to modify or control 
private industries, but to assist and regulate them in the 
interest of the whole community. As to these material 
matters, one of the chief functions of the State is the 
regulation of the finances. The legitimate meaning of 
finance is the government control of monetary affairs. 
The creation of a currency or a circulating medium is an 
absolute and an arbitrary governmental action. Theo- 
retically it is within its power to establish any form of 
currency at its pleasure. It is the government stamp 
and the government decree that make a currency. Its 
use is compulsory, when imbued with the legal-tender 
quality. Stamped paper may be the only currency 
within a State, objectionable though it be, in that it is 
within the power of government to alter its quantity and 
thus destroy all stability, with the additional fault that 
its acceptance cannot be compelled in any other State. 
Practically, then, this unlimitable power does not exist. 
The stability necessary for a just liquidation of debts and 
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satisfaction of contracts can only be had when the ma- 
terial of currency has a value in itself dependent like 
other things on the cost of production, and the intrinsic 
value makes it exchangeable between nations. The fit- 
ness of gold and silver for this purpose has created inter- 
national unanimity as to their use. The apparent choice, 
then, is by circumstances restricted to one or both of 
these metals. Whether one or both shall be selected has 
for a long time excited and is still exciting much heated 
controversy. Upon a much discussed question there 
should be some diffidence in the expression of opinion. 
Yet the distinct advantage of a single standard of value 
seems obvious. All contracts and all business transac- 
tions are ultimately measured by, and expressed in, the 
fixed currency of the country. The permanency and 
fixedness of value, then, of this measure is of prime 
importance, a necessity of all measures. The precious 
metals, like all other things, have value dependent on 
their plentifulnesss, on the relative exertion needed to fit 
them for use, in fact, as universally expressed, on the 
cost of their production. This value will vary from time 
to time, but in the case of each metal the variation will 
be slow, change can be predicted, and agreements based 
on such values adjusted to the new conditions. Both 
gold and silver being liable to such changes, the relative 
variation will be much greater. For it is a fact, the 
operation of which cannot be directed, that where a 
choice is permissible an obligation will always be dis- 
charged by tender of that which has the least value. 
The existence of an alternating standard thus diminishes 
the stability or fixedness of value which is so important 
an element in the medium of exchange. 

If, then, a single standard is deemed wise, the choice 
will naturally be governed by fitness, and that is the best 
fitted for this purpose which has the greatest intrinsic 
value and is the least liable to fluctuation. The choice 
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will also be modified by the most general acceptance by 
highly civilised nations. It does not follow that this 
principle restricts the use of one metal only. The fea- 
ture of singleness applies to the standard, not to the 
material. For smaller transactions, metal of less value is 
suitable, but it should always be redeemable in that of 
standard value. After the inception, the proportionably 
expressed values will be regulated in accordance with 
actual relative values. Variation to an important extent 
will make necessary a new adjustment ; but when the re- 
deemable feature exists, the expense of such adjustment 
will be borne by the State — that is, by the whole com- 
munity. 

A suitable material of currency being selected, it is of 
the Financial function to preserve its integrity, to fix a 
suitable unit of values, to adjust the coinage to such pro- 
portions as best suit the purpose of exchange. Inasmuch 
as the intercourse between nations is now very extensive, 
in the establishment of a currency it is a wise policy to 
regard the needs of international exchange. Naturally 
the leading commercial nations will be a guide to others. 
There is not, nor ever has been, an adjustment of inter- 
national systems of currency as commercial interests dc- 
mand. It is of importance that agreement should be had 
as to the selection of a metallic coinage. It is not im- 
portant that the systems should coincide. Yet it is de- 
sirable that nations should agree upon such units of value 
as bear a simple ratio to one another, for the ease and 
safety of commercial exchanges. 

While metallic currency is an essential, convenience 
demands that some form of paper money should be in 
use. Strictly, this is not money, only a promise to pay 
money, and its value lies in the certainty of redemption. 
It seems proper that this want should be supplied by a 
government issue of obligations in form convenient for 
exchange; but an objection lies in the temptation to 
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over-issue. The power exists, and there is no restraining 
authority. The liability to abuse is an insuperable ob- 
jection. It is, however, a State duty to legitimise the 
issue of paper money by authorised individuals or insti- 
tutions, and to exact an absolute safeguard against abuse 
of the privilege, and a prompt and complete redemption 
when demanded. ' 

The above seem to be the chief functions of the State 
in the matter of finance. Nowhere is it more important 
to strictly define the duties than in financial affairs. Any 
extension of this function tends in the direction of mis- 
chief. The effort should always be to simplify its action. 

A very important State function is that which regu- 
lates commerce on the high seas. The sea being free to 
all and not under control of any one nation, every nation 
makes rules for the conduct of its own people, subject of 
course to the general rules of international law or to the 
force of treaties and conventions. Naturally, then, for- 
eign commerce being of international character, there is 
thereon a broad field for governmental action. 

To a less extent, State action affects internal commerce. 
Lines of travel passing through many local jurisdictions 
require as to such commerce the application of general 
rules. Transportation naturally, then, forms a subject 
of regulation by the State. 

The word "industries" is now used to designate the 
various occupations of a people, but specially such as 
require the employment of a number of persons. The 
present time is witnessing changing methods in their 
operations, and coincidentally changes in State duties 
regarding them. The movement towards consolidation 
revives socialism, demanding an increase in State func- 
tions. The fact has been sufficiently dwelt upon that in 
a social as well as physical point of view the operation of 
affairs is beyond the control of outside influence, and 
that such control is as likely to work injury as good. 
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The true functions of the State as to industries are to 
protect against interference and to avoid unequal and 
unjust assistance, to neither injure nor stimulate. The 
varied industries of a country form its material greatness. 
The kinds are dependent on the physical character of a 
country ; their quality, on the mode of operation ; their 
complete success, on their freedom in operation. The 
regulation of industries is only an exceptional duty justi- 
fied by circumstances. Certain national exigencies may 
demand that the natural progress of industrial affairs be 
diverted from its ordinary course. To supply a want or 
to provide for future needs, the creation or stimulation 
of certain industries which without assistance could not 
exist may be a judicious act. Sufficient reason may be 
given why the imposition of a tax for such purpose is 
expedient. 

The simplest method of endowing an industry where 
the difference between the cost of a product and its 
market price is not sufficient to afford a profit to the pro- 
ducer, is by bounty or subsidy. This is an exact method, 
and the needed tax can be determined with a fair degree 
of accuracy. The other method is by means of tariff to 
prohibit or discourage the importation of a competing 
product, thus compelling the purchase of the domestic 
product. This may be termed specific protection. The 
fostering of special industries for special purposes may be 
a mark of wise statesmanship. The special protection 
differs in a marked degree from general protection, the 
theory of which is that a country should be self- producing 
as to all its requirements excepting as forbidden by geo- 
graphical conditions. Upon this principle every industry 
is entitled to protection. A tariff may be absolutely pro- 
hibitive, thus giving complete protection, or it may en- 
hance the price of an imported article so that but few 
may be able to purchase even though such purchase 
might be a wise economy. Here, then, the poorer classes 
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bear the burden of supporting that special industry, and 
protection is incomplete. The effect of protection is to 
impose a burden on the community, measured by the 
enhanced price of everything affected hy the tariff. This 
is sometimes described as a tax. But a tax is properly a 
contribution to government support, and this imposition 
never reaches the government treasury — it is a direct con- 
tribution to the profits of the producer. That portion 
alone which adds to the State revenue is where the im- 
perfection of the tariff permits some purchase of foreign 
product; to which extent, then, protection fails in its 
purpose. The enforced contribution levied for the sup- 
port of an industry which without such support could 
not be, is a false economy. Besides the general theory, 
it is alleged that protection increases the home market 
for domestic products. If this be effected by importa- 
tion of labourers in the stimulated industries, it conflicts 
with another theory, in that it impairs the condition of 
native labourers. The natural effect of tariff is to limit 
the foreign market; for trade exists only by reciprocity. 
A peculiar feature of. the protective idea is that the 
burden imposed by this measure cannot be ascertained. 
Otherwise it is possible that people might be appalled by 
the magnitude of the burden imposed by a false economy. 
Thus far the nature of the functions to be performed 
by the State has been considered. For a detailed study 
of the methods of operation, recourse must be had : as to 
personal relations, to jurisprudence \ as to material prop- 
erty, to political economy. 
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CHAPTER V 

CONSTITUTIONS— CONSTRUCTIVE 

IN a political sense, the word "Constitution " indicates 
a system of government. As the human constitution 
indicates the physical and mental system of man in gen- 
eral, or the specific difference which denotes the individual 
man, in a similar way ' ' political Constitution ' ' describes 
governmental system in general, or the particular system 
which attaches to any one State in question. It is not 
essential to the meaning of the term that there should 
have been a distinct creation of the system by a direct 
and complete act ; still less is its meaning restricted to a 
defining and descriptive instrument. Most present States 
are the product of evolution, of slow and continuous 
growth, and even where a distinctly formulated system 
appears. It is mainly a reorganisation, or an adaptation 
of existing material. The political condition of a State, 
at any peridd of its history, may be described as its Con- 
stitution. Written instruments, either as a whole or as 
a series of records, are merely the evidences of Constitu- 
tional being. The ordinary distinctive words of written 
and unwritten Constitutions are not well chosen to ex- 
press the difference between a Constitution expressed by 
a formal and complete instrument, and one whose exist- 
ence is evidenced by a series of legislative acts or execu- 
tive concessions; and they utterly fail to distinguish 
Constitutional effects which are the sole product of 
national creations and sentiments. Such effects are 
to be found in every State, influencing Constitutional 
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provisions and State actions. No government, however 
nearly it approaches to absolutism, can be free from the 
power of certain forces. There are prescriptive rights 
which no ruler dares infringe. The genius of a people, 
a fondness for old forms and customs, and a respect for 
existing laws form the real unwritten Constitution, and 
impress on every government something of Constitution- 
ality. There are natural social laws always acting among 
every people, which Political Science cannot afford to 
disregard. The universality and force of customs are 
thus expressed by Lubbock: "No savage is free; all 
over the world his daily life is regulated by a complicated 
and apparently most inconvenient set of customs as 
forcible as laws. ' ' Thus the real unwritten Constitutions 
are as powerful as the written, and any formal provision 
which fails to be in harmony with them will be in vain, 
or will meet with strong opposition. 

Still the distinctive terms "written" and "unwritten," 
the one meaning a distinctly formulated instrument, or 
the system of which it is the exponent, and the other a 
system of successive creation, have by use acquired a 
sanction which must be regarded. Using the words 
in this sense, then, a comparison of the two forms will 
serve best to illustrate a signification of the terms, lying 
far back of the meaning already described, and going to 
the very essence of the Constitutional idea. It may be 
called Constitutional force, something superior to usual 
State action, a force which alone gives vigour to Consti- 
tutions of the unwritten type. That an organised State 
power should modify and limit itself in the interests of 
the people seems incredible, if we were not obliged to 
recognise the fact that there is somewhere a restricting 
or a compelling force, a power behind the throne. This 
power, the acknowledgment of which has caused confused 
ideas of sovereignty, is created by custom, by sentiment, 
\>y the peculiar attributes and characteristics of a people. 
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It is not an organised force to which appeal may be made 
either to enforce a duty or to rectify an evil. It is too 
vague to be termed a sovereign power. The elements of 
the unwritten Constitution in an advanced nation are 
found in a series of laws enacted from time to time, 
usually impelled by the force of circumstances, and in- 
tended to resent oppression, to correct abuse, or to guard 
against future mi^overnment. They must in them- 
selves express sound principles of human right in order 
to possess permanence and a sanctity superior to ordinary 
enactments. Additional prestige sometimes attaches to 
such provisions from the circumstances under which they 
have been effected, and by a certain dramatic interest 
belonging to events of such moment. The meeting of 
the Barons and the King at Runnymede has to many 
minds an impressive efTect, wanting to the mere an- 
nouncement of rights and principles of justice which 
Magna Charta affords. But the true stability of such 
enactments lies in their intrinsic merit, and in apprecia- 
tion of their merit in the minds of the people. Herein 
is their real strength. Of course no nation can exist 
without a general appreciation of right. If all are cor- 
rupt, no good government can exist, and Constitutions 
must yield. There are liable to be, in the history of 
nations, periods when principles of order and justice seem 
to lose force both among the people and the adminis- 
trators of government. At such times a legislative body 
acting within its constituted authority may overturn 
prior beneficent acts. Against such faults unwritten 
Constitutions afford no protection. They lack a sys- 
tematic form to which appeal may be made, a consti- 
tuted method of correction and its protective influence. 
The Constitutional landmarks in the history of a nation 
are of two kinds. History from the earliest times recprds 
numerous instances of forcible protest by the people, or 
more frequently by certain classes of the people, against 
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governmental abuse. The effect of such movements is 
an enforced concession by the ruling power, and usually 
a lasting prohibition against transgression of just rights, 
or a firm precedent for future legal action. But all such 
movements are of a revolutionary character. They are 
abnormal and uncertain, and delay action until the in- 
creasing severity of the disorder demands a remedy of 
equal severity. They are liable also to create temporary 
disorders of great magnitude. They still have usually 
served a good purpose in accentuating the principle that 
the welfare of the people is the true end of government, 
and thus making a distinct advance in political ideas. 
The other method of establishing Constitutional forms 
proceeds through the ordinary governmental channeb, 
and is the action of the accredited representatives. This 
method is more regular and orderly. Its action, though, 
is mostly prompted by emergency and external pressure, 
and in this respect resembles the other mode in its uncer- 
tainty of action and irregularity of method, though to a 
less degree. 

The question naturally arises wherein lies the stability 
and the permanence of Constitutional provisions thus 
created. There is no legal sanction giving them efficacy 
greater than ordinary governmental acts, no security 
against simple repeal. This fact points out defects, the 
want of legal hold upon the system, and the unscientific 
nature of creation. A codification of what may be termed 
Constitutional laws might form a written Constitution, 
and it would probably reveal many uncertainties and 
many defects and a want of symmetry and completeness 
of purpose. At the same time one might expect to find, 
as an effect of gradual growth, a certain adaptation to 
national characteristics. The element of permanence 
must be sought in the conservative character of a people, 
a national disposition to retain the old, and an indiffer- 
ence to the new and untried. This same disposition. 
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carried to an extreme, gives Constitutional features to 
an otherwise absolute rule. But it is an obstinate and 
unreasoning disposition, tempering absolutism, but, with 
equal force, resisting reform. The real unwritten Con- 
stitution of absolute monarchy has a tenacity greater 
than the flexible Constitutions of liberal governments. 

Probably a written or thoroughly formulated Constitu- 
tion presents the best exposition of governmental prin- 
ciples. It should contain certain important elements not 
to be found in other systems. It should be more com- 
plete, more scientific, with a better security for the 
peaceable solution of matters of dispute and adaptation 
to future emergencies. Every formulated Constitution 
of any validity has some of the elements of the unwrit- 
ten. There must have been something of gradual 
growth, a recognition of national customs, and frequently 
an adoption of pre-existing institutions. One cannot 
predict the efficacy of absolutely new designs. The test 
of time and fitness is essential to the perfection of instru- 
ments. While a special Constitution must be adapted 
to a special people, the theory of Constitutional govern- 
ment may be studied and a Constitutional type be 
developed. 

The purpose of this work has been to point out certain 
rights and duties derived from the observed nature of 
man, to regard as the object of government the mainte- 
nance of these rights, to test all governmental systems 
and all governmental functions by their efficiency in ac- 
complishing these results. A written Constitution, then, 
attempts to formulate certain principles of right derived 
from reasoning and from the experience afforded by the 
history of successful governments and of advanced civil- 
isations, and to establish a form of government to 
accomplish this purpose; and that form is the most suc- 
cessful which best attains its ends by the means which 
the conditions of each case permit. In the formal part 
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of a Constitution, a matter of extreme importance is the 
extent to which it shall go either in the permission or the 
restriction of legislative action. 

A Constitution must have a degree of rigidity, but also 
the power of change if change should become necessary; 
but rigidity is not a feature of the legislative department 
of government. If the Constitution should be too com- 
prehensive and prescribe too strictly legislative functions, 
the legislative body, lacking the necessary elasticity, 
would be inefficient. If the Constitution fails to impose 
the necessary checks upon legislation, the Constitution 
itself is inefficient. The degree of rigidity which apper- 
tains respectively to a Constitution and to a legislature is 
a matter often disregarded. The apparent paradox, that 
one of the most valuable features of a Constitution is its 
power of amendment, is nevertheless a truth. Without 
that power, the instrument might become obsolete and 
might fail of purpose. This power should be most care- 
fully guarded, and changes should be effected with the 
same formality and caution as in the original creation, or 
the restrictive force will be wanting. But a legislative 
body should be more yielding and capable of adjusting 
its action to present needs. It deals not so directly with 
universal truths and general rights, but largely with the 
evcrj'-day affairs of life, which are less constant. When 
the Constitution limits the elasticity of the legblature, 
the two may operate in perfect harmony. In the forma- 
_ tion of Constitutions, as in all departments of Political 
Science, there are the two elements of the theoretical 
and the practical, the purpose to determine what is to be 
done and to devise the best means of doing it. Of these 
two parts, the one is the announcement of political prin- 
ciples to be closely adhered to, and the other is the 
organisation of a governmental system to sustain those 
principles. The work is one demanding a freedom from 
ties and prejudice, and of sufficient importance to engage 
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the best intelligence within the department of the moral 
sciences. 

Viewing Constitutions only as a means of governmental 
organisation, treating the means and the end as one, and 
the term "Constitution" and the State which it creates 
and of which it is the evidence as of equal significance, 
certain instructive lessons are in evidence. It appears that 
Constitutions are never entirely new. They are engrafted 
on existing systems and applied to existing conditions. 
The nearest approach to absolutely new creations are to 
be found in the partly autonomous colonial governments, 
or as the outcome of successful revolutions, wherein the 
old order ceases and the new order emerges, distinct and 
hostile to prior existences. But colonies do not escape 
the influences of the customs, habits, and traditions of 
the parent country, and revolutions are a protest against 
distinct abuses more often than a dissatisfaction with a 
system. The newly constituted government is mostly a 
modification of a previous one necessarily governed by 
the nature of the people whom it is designed to affect. 
In one sense, however, every operative Constitution is 
new ; for whatever views may be had of the legitimacy 
of its origin, it is a destruction of all prior organisations, 
and absolute while it continues. An historical presenta- 
tion of the making of various Constitutions exhibits de- 
grees of authority in the creation of governments, and 
illustrates theories as to how far the assent or approval 
of a people should be the basis of governmental organisa- 
tion. It may be asserted without a doubt of its truth, 
that in no case is the organisation of a system the ap- 
proved act of a whole people, nor does its continuance 
receive universal assent. At every time there will be 
some dissatisfied, and some even disaffected. The de- 
gree to which popular action, directly or indirectly, enters 
into the creation of the State, marks its character and 
that of the people composing it. 
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Recent history furnishes abundant illustration ; for the 
last one hundred years has been an era of Constitution* 
making. The history of France since 1789 supplies 
instances of varied character in the beginnings of Con- 
stitutional creations. It seems fair to term the National 
Assembly or the Constitutional Assembly a legitimate 
organisation, in spite of its somewhat irregular formation. 
The Third Estate, when summoned as a component part 
of the States-General, violated precedent and took a 
somewhat revolutionary movement in demanding that 
the three Estates should act as one body, where action 
should be determined by the majority of individual 
votes. The assent finally accorded to this demand was 
a forced assent. But the demand was also enforced by 
conditions which, but for this instance, would render the 
action of the people's representatives nugatory. The 
National Assembly, emerging from the States-General 
whose three Estates enabled the union of any two to 
override the third, may then be considered the legal 
representative body in the French State. Yet it did not 
receive the sanction of the whole community, the nobility 
and the clergy assenting under protest. Such was the 
body which devised a Constitution of a monarchy with a 
legislative assembly. The Constitution thus formed was 
tentative, its success depending on the temper of a peo- 
ple under new and untried conditions. That movement 
which began with a show of order and' a measure of 
legitimacy, soon changed its character. The fear of an 
external destructive force, and the disorders of a newly 
enfranchised people developed a temper fatal to con- 
servatism. The Convention, if as thoroughly represen- 
tative as the Constitutional Assembly, was not as truly 
representative of the better element of the n^ion. 
During the existence of the Convention and while the 
Reign of Terror held its sway, the general opinion of the 
nation, as opposing movements testified, never justified 
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the acts, nor sanctioned the existence, of a body which 
inaugurated a new Constitution under the Directory, 
From this point militarism supervened, created the Con- 
sulate, and finally culminated in the military despotism 
of the Empire. But militarism is essentially a rule of 
force, and its acts are not representative acts. The res- 
toration of the Bourbon monarchy by foreign powers, 
with its ancient absolutism, could not be termed a Con- 
stitutional proceeding, or one in which the French people 
took a part. The experience of preceding years had de- 
veloped new ideas respecting the prominence of the peo- 
ple by their representatives in political movements, and 
the Constitution of a restricted monarchy in 1830 and that 
of a republic in 1S48 were effected by a more generally 
popular action. The Republic inaugurated in 1871 arose 
from chaotic conditions. The apparent general popu- 
larity of the movement was probably the product of im- 
perative foreign demands. The present Constitution of 
1875, with subsequent amendments, arising from a Re- 
public of four years' standing, has in it more elements of 
general assent and of mature consideration, than prior 
governmental forms. For this reason a greater perma- 
nence and a more complete adaptation to national con- 
ditions might reasonably be expected. 

Reverting to a prior Constitutional epoch — Constitu- 
tional not in the sense of making a new governmental 
system, but in the announcement of advanced govern- 
mental principles of the highest moment, — the Conven- 
tion of 1688 in England afTords an inspiring study and a 
political illustration. Its action was revolutionary in that 
it overturned ancient methods, established a new theory 
of succession and of monarchical rights, destroyed certain 
political superstitions, and ended a long contest between 
the rights of kings and the rights of the nation by mak- 
ing sovereignty not personal but national. This action 
was probably more really a making of a Constitution than 
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any other political event in English history. It marked 
an advance in Political Science, whose effects are tardily 
perceived in the political history of other peoples. 
Within this movement are of course to be included the 
Declaration of Rights, subsequently confirmed by the 
Bill of Rights. But when the authority by which these 
acts were consummated is considered, it seems not to 
have been conceded with unanimity. The political and 
religious contentions which had been waged during many 
years preceding the assembling of the Convention had 
strengthened parties hostile and irreconcilable to the ex- 
tent that they could not co-operate in work of the kind 
that the Convention had to perform. In the Convention 
itself, there were several different parties separated by 
sentiment, by opinion, and by training. Agreement re- 
sulting in action must have been reached partly by con- 
viction, partly by submission or compromise as the only 
means of attaining a common end. If we consider the 
beneficent results achieved by this memorable assembly, 
it would seem that its action should have received the 
commendation of the whole nation. Yet it took several 
generations to subdue the force of political and religious 
bigotry and to produce an accord of sentiment. 

We have been accustomed to think that the present 
government of The United States under the Constitution 
which became operative in 1789 had a larger share of 
popular approval than is found in most governmental 
Constitutions. The sentiments which existed at that 
time are best explained by the records of a few immedi- 
ately preceding years. The feeling of hostility, which 
during the Revolution was equally shared by the two op- 
posing factions, had the intensity peculiar to such troub- 
lous times. After the lapse of a hundred years we can 
impartially appreciate the contrary feelings then existent. 
By the light of subsequent events and with the informa- 
tion which we now have as to the temper of the people. 
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we are satisfied that the difficulties between the parent 
land and the Colonies could have had no other outcome 
than separation. And we are equally convinced that the 
stable union of the States could only be reached by their 
being welded into a nation. We may believe that 
there were persons who, not illumined by subsequent 
events, could hold an honest conviction that revolution 
and separation were not for the best interests of the Col- 
onies. The civil war has taught us also that loyalty to 
existing conditions is not necessarily a reproach. The 
difference of feeling intensified by a period of war did 
not terminate with the war. In the Constitutional Con- 
vention opposite political views made themselves appar- 
ent, and some sectional dififerences were adjusted by 
compromise. The writers of the Federalist laboured not 
only in explanation, but in conciliation of hostile opin- 
ions. Nevertheless, the due deliberation accorded to all 
details of Constitutional provisions, the time allowed for 
confirmation, and the methods of confirmation gave to 
the Constitution of The United States more of general 
consent than has been originally accorded to most gov- 
ernmental systems. 

This historical retrospect, the test of political theories, 
serves to confirm the conclusions which Political Science 
would deduce from the known nature of man and the es- 
sential characteristics of political institutions. These 
conclusions are : That neither in the oi^anising of a State 
nor in any marked change of State policy is unanimous 
consent to be expccttd either on the part of the whole 
community, or on the part of that portion of the com- 
munity which by the force of circumstances or position of 
authority is the organising body. Facts display varied 
numerical differences from the work of a small faction to 
the endorsement of a plebiscite. This suggests several 
important political considerations, — among others, what is 
the legitimacy of State organisation? Modem Political 
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Science will deserve very little consideration if it cannot 
supply a better definition of that term than the one which 
in the past has served to justify civil war or foreign in- 
tervention. The most beneficent act" of what we may 
call the extremely conservative English revolution of 
1688 was that which, in the minds of all but some fanati- 
cal adherents, destroyed the idea of the dynastic right to 
rule, and substituted another idea, that a Constitutional 
provision was the sole title of a ruler, and his term of 
office co-extensive with the obligation to administer office 
for the welfare of the people. In fact, the answer to the 
above question must be somewhat vague: — negative, in 
that it ignores the erroneous idea of legitimacy just al- 
luded to; and positive only as to the spirit which should 
govern all governmental creations. One cannot describe 
with accuracy what should be the extent or the quality of 
a Constitutional force. History shows great variety in 
this respect, and it further shows that the Constitutional 
force and the destructive force are rarely coincident. In 
this fact we must recognise a customary course of events, 
which naturally would not lead to desirable results. A 
movement to destroy in whole or in part an existing 
order, to be intelligent, should propose an improved crea- 
tion or a judicious modification. But many revolutionary 
actions are not intelligent in this sense: they are the 
effect of intense dissatisfaction with the things that are, 
pushed beyond the limits of submission. This is the 
nature of popular revolutions. They are merely destruc- 
tive and not creative. They represent the inevitable re- 
sults of misrule. But theories of amelioration deserve 
consideration, especially when they become the unit of 
organisation. Socialism merits attention because, besides 
being a protest against existing things, it proposes an 
alternative; but anarchism, which, although probably 
another form of the same protest, demands the abolition 
of all rule, can occupy no more conspicuous place in a 
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treatise on government than did the famous laconic chap- 
ter on snakes In a certain history of Ireland. In truth, 
new Constitutions must be judged by their fruits. 
Rightly or wrongly, the destruction of that which pre- 
ceded them is an accomplished fact. The new must 
submit to the same test as the old. It should not be 
imperilled by a blind unreasoning adherence to a former 
regime. Misplaced loyalty to a deposed system has dis- 
figured many a page of history. 

Another conclusion derived from the historical review 
is that Constitutions which are in the main modifications 
of former systems have a greater probability of successful 
operation than entirely new adaptations. The United 
States Constitution serves as an illustration of this theory. 
Although very advanced principles of government were 
formulated by that instrument, they were not the product 
of the Constitutional movement only. The history of 
preceding years had paved the way for their adoption. 
The disputes which resulted in separation were in reality 
a contest between the old and the new political ideas ; 
they were a protest against Colonial administration in the 
sole interest of the parent country; finally, they were a 
demand for Just extension of the representative system. 
It is safe to say that if the present political ideas had 
been advanced by a century and a quarter the chief ele- 
ment of discontent would have been lacking. During 
this period there were exceptional advantages for freer 
experiment in political theories. The different Colonies 
emerging into States, alike in the main, but with special 
and local differences, were so many experimental studies 
in government and in popular needs. The eight years of 
the Confederation demonstrated negatively the wants 
of a solidified system. Fortunately, too, at this time 
there was the talent to observe and profit by their ex- 
periences. Thus The United States Constitution was 
not the mere speculation of political philosophers : it 
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was Political Science enlightened and instructed by 
experience. 

The third conclusion derived from the historical survey 
is that every Constitution should contain within itself the 
power of modification. "The law of the Medes and Per- 
sians which altereth not" figures a rigidity of system 
which must either prevent progress or destroy the State. 
The changes which time and circumstance make impera- 
tive are to be effected by peaceful means or by violent 
means. Without the power of adaptation, a Constitution 
is, in time, self-destructive. 

The general nature of Constitutions, apart from their 
specific differences, gives a study in the methods of effect- 
ing the true purposes of government, and of furnishing a 
security against infringement of human rights. These 
two topics have been treated in detail as a preliminary to 
the means of enforcing them. These arc the true Con- 
stitutional attributes. Every Constitution, to accord 
with this view of its purpose, has two contradictory ele- 
ments — the restrictive and the creative. The restrictive 
limits governmental action ; the creative and formative is 
the element of positive action. This last-named charac- 
teristic feature is the subject of present attention. It 
may be concurrently illustrated by the study of Consti- 
tutional forms showing national differences in that which 
has a common purpose. The differentiation of govern- 
mental functions into the legislative, the judicial, and the 
executive, is an inherent one, and indicates a separation 
into departments corresponding with the functional 
peculiarities. As a fact also, this separation is a common 
one, although for corrective purposes a participation of 
action is sometimes permitted. But whatever the adjust- 
ment found in special systems, each department may be 
primarily considered as a special department and the wis- 
dom of co-operation be considered subsequently. 

The inherent characteristics of legislative action serve 
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to indicate the composition of a body to which they are 
to be intrusted. One marked feature of the legislative 
functions is its comprehensiveness. It is the creator and 
regulator of almost all governmental measures. Its re- 
lation to all the varied interests of the community im- 
poses upon it a more popular character than attaches to 
the other governmental departments. This comprehen- 
siveness of function imposes a varied character upon a 
legislative body. As it deals with the highest interests 
of the people, a high quality of political intelligence is 
needed. As it is charged with the care of varied in- 
terests, special and local needs are to be represented by 
a detailed knowledge of their requirements. Herein are 
presented two distinct qualifications demanded of those 
who shall administer the legislative duties of a govern- 
ment. The degree in which the popular elements enter 
into the legislative body will depend upon the extension 
of legislative functions. It is perhaps a new provision to 
organise smaller governmental bodies within certain geo- 
graphical bounds, giving them direction over purely local 
matters as far as it is possible to separate these from gen- 
eral interests, but of course in due subordination to the 
central laws. By this means the legislative body of the 
State, relieved of the consideration of local and sectional 
interests, assumes the higher attitude of guardianship of 
national interests. Still, the distinctive character in 
legislative duties must in a measure exist, and must be 
provided for. 

The common practice of meeting this requirement is 
by a division of the legislative body into two chambers, 
distinguished from one another by the qualification of 
the members, by the term of office, by difference in au- 
thority,and by distinction in mode of appointment or elec- 
tion. The political principles may be taken as settled by 
the concurrence of opinion and practice, so as to be re- 
moved from the field of discussion, that each of the three 
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principal departments of government should be in the 
main distinct, and that the legislative body should be 
composed of two houses distinguished by a variance in 
quality of composition. Finding this agreement in the 
practice of all the prominent modern States, much instnic* 
tion is to be obtained by a comparative study of the 
methods by which these principles have been practically 
expounded. All the principal States of Europe except* 
ing Russia and Turkey — and they are all (but France and 
Switzerland) monarchies — have in their Constitutional 
systems a distinct legislative body composed of two sep- 
arate houses. Greece and some of the smaller States 
comprised within the German Empire have a single legis- 
lative body. The same Constitution is found in the 
States of North and South America, all of them being 
republics, unless Canada is to be excluded from the list. 
This shows the tendency of modern times to an assimila- 
tion of governmental forms, and to uniformity of convic- 
tion upon the principles of governmental science. There 
is to be observed, too, in all these instances, a distinction 
in the composition of. the two houses, giving to the one 
a more popular representation and to the other more of 
permanency and a higher grade of qualification. And it 
is instructive to study the method by which this distinc- 
tion is applied. 

The principles which are found to lie at the base of 
legislative construction are these: the qualification of 
members, the mode of their appointment or election, the 
term of office, the qualification of elections, periodicity or 
continuity of the legislative term. These are essential 
features of the legislative body. The degree in which 
each of them enters into its construction marks the dif- 
ferential Constitutions of States. 

For purposes of comparison it is convenient to divide 
States into two groups, and the plan of division is readily 
at hand. Among Constitutional States are found Mon- 
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archies and Republics, tending- to approach one another 
in obedience to the laws of modern civilisation, but still 
distinguished by conditions which are the product of his- 
torical causes. It is a gratifying spectacle to see States 
of recent growth arising from colonial existences or 
emerging from successful revolutions by which the old 
order has been distinctly set aside, and States of ancient 
lineage whose present political condition is the result of 
gradual development, agreeing so closely in the essential 
principles of government. It shows that a science of 
politics not only exists, but that its force is appreciable 
and its influence extended. It gives reason to believe 
that States which have hitherto resisted its influence will 
be Compelled by the force of its logic. 

A comparison of these two groupings shows the most 
• prominent difference in what is usually termed the upper 
house, and further reveals therein the presence of an ele- 
ment peculiar to monarchies and for obvious reasons not 
to be found in republics, — the hereditary principle. This 
takes two, or rather three, forms: first, a purely heredi- 
tary right of membership; second, hereditary elective 
qualification; and third, an hereditary right conditioned 
by pecuniary or property qualification. To these may 
be added another distinction, that of life membership 
appointed by the chief executive of the State. But this 
distinction is not one of necessity. There is nothing in 
the nature of republics which need exclude this mode of 
creating legislative membership. Yet it is a form almost, 
if not entirely, absent from republican Constitutions, and 
frequent in monarchical governments. The reason of 
this may be easily surmised. It is the nature of monar- 
chies to aggrandise the monarch and to create a privileged 
class, to associate the two in governmental functions, and 
to vest in the ruler the power of political appointment. 
The presence of these forms in States which have entered 
into modern Constitutionalism is an evidence of the ten- 
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acity of custom and tradition, and indicates that the State 
in which they survive has attained its present status by 
an evolutionary process. There is here a suggestion that 
an extension of this process will. be fatal to such forms, 
unless experience should prove that their survival is an 
evidence of fitness. 

It is not usual to find either the hereditary or the ap> 
pointment method alone; and but seldom do the two 
forms united constitute the upper legislative chamber. 
More frequently they are only some of its elements. 
This union with more liberal forms may serve a valuable 
purpose. The value is to be tested by experience. These 
two principles have a firm foothold in the German States, 
in Spain, and in Italy. They have no present existence 
in Belgium, in Holland, nor in the Scandinavian king- 
doms, excepting in Denmark, where the appointment 
system occupies an unimportant space. History pre- 
pares us to find this difference. The north-western part 
of Europe, the original home of the Anglo-Saxon race, 
is less wedded to the monarchic and autocratic principle 
than is the rest of the continent. The Ecclesiastical 
office, as an element of the higher legislative assembly, is 
connected only with the monarchic system. Eliminat- 
ing from discussion these elements peculiar to the legis- 
lative bodies in monarchies, the division heretofore made 
may be rejected ; and for the consideration of this rela- 
tive construction of the two forms of legislation, Consti- 
tutional States in general may be the object of study. 

The methods of election depend greatly upon the prin- 
ciple of representation, based upon local or territorial 
divisions as States or Provinces, upon the system of 
landed estates, and upon certain established institutions 
or certain officials. But the principle of representation 
in its different aspects is a topic of separate consideration. 
Direct elections are by the vote for candidates immedi- 
ately ; indirect, through the medium of an elective body. 
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The purpose of indirection is greater deliberation, calmer 
consideration, and freedom from popular agitation and 
impulse. A mode of reaching an approximation to 
unanimity is obtained by requiring a majority for elec- 
tion, and the actual voice of a certain proportion of all 
entitled to the suffrage, 

The qualifications for membership, other than heredi- 
tary and official, are made dependent on age, varying 
from twenty-one to forty years; on citizenship, either by 
nativity or by a number of years of residence, varying 
from seven to ten; on possession of property or of in- 
come; on degree of taxation. The term of office, when 
not for life, varies from two to nine years. The electoral 
qualification, when not of the degree of universal or man- 
hood suffrage, i^ subject to a variety of limitations, such 
as a certain age, literary ability, ofHcial position, posses- 
sion of property or income, a fixed taxation, membership 
of academies and commercial institutions, professorships 
in universities, ownership of landed estates. These are 
the methods adopted in the constitution of legislative 
bodies in the chief States possessing Constitutional sys- 
tems, and applied to both legislative chambers. 

A comparison of these two chambers as in fact consti- 
tuted would require a detailed presentation of existing 
forms. It is sufficient to observe the interest, which is 
everywhere evidenced, of giving to the upper house a 
longer stability, and a higher degree of qualification both 
in its members and in their electors. Another fact is of 
much interest, that there is a greater difference observ- 
able between the two houses in those States which have 
retained the hereditary or aristocratic features; and also 
that there is a tendency towards what is termed the popu- 
lar feature of the lower house. This, with a reduction of 
the powers of the members of the upper house, shows 
a general movement towards assimilation of forms and 
principles. In the republican States the distinction 
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between the two chambers lies more in the degree than in 
the kind of qualification, in greater length of term of 
office, some difference in forms and functions, and in 
mode of election. A unique mode of distinction between 
the houses is found in Norway, where the whole legis- 
lature is elected as one body and subsequently separated 
into two chambers with a large disparity of numbers and 
with some distinction of functions. 

Apart from the division into chambers, and viewing 
legislative bodies as units, we may pass in review the 
qualities which have been made to attach to membership 
in these bodies by the Constitutions of different States. 
This affords an opportunity for critical and comparative 
study of the principles at the base of legislative con- 
struction. 

The hereditary principle as expressed in some monarch- 
ical States varies in kind. Hereditary right pure and 
simple resides in a body of nobles or in members of a 
royal or princely family. But the hereditary principle is 
also found in a qualified or restricted sense. In this 
sense it vests only an eligibility — a possibility of being 
appointed by the executive, or of being elected for life 
or for a term of years by the body of which one is a mem- 
ber or by qualified voters of a province or district. The 
hereditary right is also sometimes conditioned by pe- 
cuniary qualification. Hereditary right as applied to the 
ruler in monarchy has been considered in a prior chapter. 
As applied to a legislature it can have no larger sanction, 
can give no greater assurance of competency. Member- 
ship in a legislative body must base its claim either in 
general fitness for the duties of office or on a theory of 
representation. The degree of competency which heredity 
affords may be dismissed from the question. To be con- 
sidered representative, a hereditary class must represent 
what belongs to that class alone. Its most intimate con- 
nection has hitherto been with the landed interest. But 
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at the same time it has nowhere an exclusive claim in 
this respect. Its representative feature, then, seems 
limited to itself — to whatever of privilege or honour re- 
sides in that class. In the present condition of Political 
Science, that is not considered a legitimate basis of repre- 
sentation. The limitation imposed by election or ap- 
pointment would seem to be in mitigation of whatever is 
objectionable in hereditary legislative class. Selection 
intrudes to a certain degree the element of fitness. The 
qualification of property adds also the representative 
feature. The House of Lords in Great Britain is peculiar 
in many respects. Its constitution is partly hereditary, 
partly hereditary elective, and partly, in the clerical fea- 
ture, official. But the most marked effective character- 
istics are the peculiar intimate relations existing between 
the hereditary nobility and the commonalty, its modern- 
isation effected by frequent accessions, and a certain 
natural selection as to its active members. To these 
may be added a consciousness that its tenure of legis* 
lative office is somewhat uncertain. But whatever cor- 
rective influences may counteract the inherent defects of 
system, modem science must regard the hereditary legis- 
lator as an anomaly. 

Next to the hereditary system in point of permanence, 
is the method of appointment of members of the upper 
bouse for life. This exists in many of the monarchical 
governments of Europe and in the parliament of the 
Dominion of Canada. The life-membership in France 
ceases to exist in each instance as vacancies occur. There 
are several characteristic features in this system. Canada 
as a provincial government permits the appointment by 
the Governor-General for life of all the members of the 
upper house. Elsewhere there is almost complete co- 
incidence in the appointment of such members by the 
Crown, and in the fact that they are only a fraction of 
the whole membership. The extent of the power of 
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appointment is in one or more instances unlimited; in 
others, restricted to a definite number or a definite pro- 
portion, varying in different States> Frequently the 
power is conditioned by requisite qualification of age, of 
citizenship, of office, of possession of property or taxa- 
tion, and somewheres by personal distinction or valued 
service. Both hereditary succession and life appoint- 
ments serve as a marked distinction between the two 
chambers. They are somewhat akin in their aristocratic 
element, and in their association with the executive au- 
thority of the State. At the same time there are marked 
distinctions decidedly to the credit of the life-member- 
ship. There is selection presumably with reference to 
fitness; and where conditions are Constitutionally sup- 
plied, these are evidently in the line of personal worth 
and character. It is possible that the mode of appoint- 
ment and the extremity of tenure may tend to too great 
a class preference and a lack of appreciation of general 
needs essential to judicious legislation for a whole com- 
munity. Life-membership is not open to criticism of the 
same nature or force which might be applied to hereditary 
membership. The question of its efficiency may in 
special cases be submitted to the decision of experience. 
Membership by virtue of office is less frequent and less 
conspicuous than the previously mentioned condition. 
Among the entitling offices are the highest clerical offices 
of bishop and archbishop and heads of Chapters, chiefs 
of municipal corporations, of councils of State, or of 
tribunals. There seems to be no natural relation be- 
tween the possession of office and legislative duties. The 
duties of office are ministerial and limited by routine, and 
are within a restricted horizon. Their experience does not 
afford the qualification for the broader expanse of legis- 
lative action. In fact the mental states induced by min- 
isterial and legislative practice seem to be antagonistic. 
This is recognised in the provisions of some Constitutions 
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forbidding the concomitance of public office and legis- 
lative membership, with exception as to the higher offices 
of the State, which are intimately associated with and 
dependent upon the legislative body. In the instances 
where official position grants membership in the upper 
house of the legislature, the idea of representation pre- 
vails. Clerical representation can naturally be only 
where connection exists between Church and State. 
Officers of the higher State council may have legislative 
position when the mode of governmental administration 
demands their close association; but the military and 
naval forces are subordinate to government, executing its 
demands, and subject to its jurisdiction. The judiciary 
is a department of government. These cannot, there- 
fore, be included in any principle of representation. 

Elective membership of the legislative body is guarded 
by rules as to qualiBcation, mode of election, and length 
of term. As to personal qualification, citizenship is 
naturally required. The importance of this requirement 
will not probably be denied. But the distinction be- 
tween the native and naturalised citizen is of moment 
proportioned, to the severity of the rule of admission. 
Probably most States make no distinction in this regard 
as to legislative qualification, and probably most States 
are cautious as to whom they admit to citizenship and to 
political rights. Laxity in this respect is always a danger 
to the State. But this danger may be somewhat miti- 
gated by imposing on the naturalised citizen a certain 
period of citizenship as a prerequisite to legislative eligi- 
bility. In The United States, not yet awakened to the 
supreme need of guarding political rights, residential 
citizenship of a certain period is required, nine years as. 
to the Senate, seven years as to the House of Repre- 
sentatives. In one other State the residential period is- 
extended to ten years. The age qualification is found to 
vary in different States between twenty-one and forty 
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years. When the period of citizenship and the age re- 
quirement are found as a condition to membership of 
both houses, it is common to find a larger period and a 
greater age ascribed to membership of the upper house. 
This distinction does not always seem to be justified by 
a difference of functions. Presumably the object of a re* 
quired period of citizenship is to afford an opportunity, 
if not a guaranty, of sufficient acquaintance with the 
genius of a people and the nature of the political struc- 
tures of the State ; the object of the age qualification, to 
supply the required education and experience in political 
affairs. Unless, then, there is to be observed in the pre- 
scribed ofHce of the lower house that which demands less 
of intelligence and experience than the functions of the 
upper house demand, the reason for the difference in such 
qualifications is not apparent. In very few States is the 
possession of property or the payment of taxes made a re- 
quisite for legislative membership, but frequently they 
are found in the list of electoral qualifications. The term 
of legislative office extends from five to nine years in up- 
per houses, to from two to six years in the lower house. 
The period of service thus forms a prominent distinctive 
feature. It is evidently based on principle of representa- 
tion and of counterpoise. The term "popular" is very 
generally applied to the lower house, and indicates its im- 
mediate representative character. To fulfil this character 
comparative frequency of election is imperative, a constant 
contact with those whom it represents, a certain sensi- 
tiveness to popular sentiment and popular needs, only to 
be maintained by frequency of elections. But the legis- 
lative office would be imperfectly fulfilled if popular de- 
mands alone directed Its course. It is necessary for 
intelligent legislation not only to keep informed of pres- 
ent needs and conditions of the people, but also to guard 
their interests by judicious methods. The counterpoise 
to the tendency to yield to the force of popular demands 
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is sought in the different constitution of the upper 
chamber, in the various modes above described, and by 
a longer term of office, and particularly by continuity of 
existence. This continuity may be effected by life- 
membership, or by the rule found in many States of 
dividing the body into two or more classes, only one class 
being renewed at any one time. The large proportion of 
experienced members always present tends to conserva- 
tism, and gives the correcting influence of experience. 

The two essential qualities of the legislative body, 
representation and personal competence, are closely as- 
sociated with two modes of election, the direct and the 
indirect. The term "indirect election " needs precision. 
To give full force to the notion of election and of indi- 
rectness there should be an intermediate body elected by 
the qualified voters in a State for the express purpose of 
electing legislative officers. This method is not common, 
and in an unmixed form still less common. The un- 
doubted purpose of such a system is to combine the 
electoral right with the deliberation and intelligent choice 
to be found in a smaller selected body. How easily the 
purpose may be defeated is evidenced by the practice of 
the Electoral College In selecting the President of The 
United States. The Senators of The United States are 
selected by the legislatures of the States they respectively 
represent ; but these are already existing bodies, and not 
specially electoral. In fact, throughout Constitutional 
States various bodies have, either solely or with others, 
the right to elect, such as municipal or district Coun- 
cils, Chambers of Commerce, members of universities, and 
others. Among the qualifications of voters, in addition 
to citizenship and man's estate, are found those of liter- 
ary ability, of property, or income, or taxation, the pos- 
session of landed estates, etc. Unquestionably many 
of the qualifications are imposed with a view to secure 
intelligence and honesty in the selection, — and this 



:y Google 



250 COVBKNMENT AND THE STATE 

indeed is essential to the success of any electoral system. 
Many also are based on the principle of representation; 
and a just principle of representation is equally within a 
scheme of general good. 

Just what representation is, in effect, and the plan on 
which it may be adjusted, demands thoughtful considera- 
tion. If the whole legislative body is elected by the 
whole electorate, there is not, strictly speaking, repre- 
sentation. There is simply a selection of a body of men 
whose duty is to legislate for the general interest of the 
whole community. But representation seems to imply 
special interests not shared by the whole community. 
These interests are not necessarily antagonistic to the 
general good, only not of equal extent. They may, in 
fact, be a part of the general scheme of legislative action. 
They may, on the other hand, be hostile to such general 
scheme, and favour private as opposed to public interest. 
Upon this question will turn the point of just or erroneous 
systems of representation. Where the electorate is di- 
vided locally, thus selecting only a portion of the legis- 
lative body, representation becomes a possibility owing 
to the probability that there will be found within these 
geographical divisions interests not elsewhere existent. 
But. representation arising from such circumstance is em- 
pirical, accidental, not founded on proportionate values 
of represented interests. 

It may seem that even when all the legislative members 
are elected by the whole body of voters, there is some- 
thing of special representation, of the majority as op- 
posed to the minority. But unless the majority represents 
merely the triumph of a party organisation having inter- 
ests peculiar to itself and hostile to those of the minority, 
there is not special representation. If the electoral con- 
test turns upon the adoption of a special public policy or 
of a political theory, the result defines the course and 
method of legislation, but of legislation in the direct 
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interest both of the majority and the minority. This is 
an instance of the practical extension of the democratic 
form. The voice of the people, or rather the voice of 
the larger part of those to whom the voting qualification 
belongs, possibly only a minority of the whole people, 
thus in a general way determines and controls legislative 
action, and to an extent delivers its mandate to its dele- 
gates. Probably the best idea, and the original idea, of 
legislative authority is that those intrusted with it are 
selected by reason of their Btness, not bound by pledge 
or instruction. This fitness, however, needs to be sup- 
plemented by a knowledge of the just needs of the 
people. Their needs are not uniform throughout the 
whole community. They vary with the differing charac- 
teristics to be found among all peoples. As far as these 
varied interests are justly within governmental care, they 
deserve consideration, and this is to be obtained by divi- 
sions in the l^islative body. Here is truly the scheme of 
representation, only needing to be adjusted to the kinds 
and the quality of the interests which it embraces. 

The idea of special representation implies either that 
the particular class represented is entitled to special privi- 
lege or that it needs protection against imposition on 
the part of the rest of the community. Effective repre- 
sentation implies a degree of special power to the extent 
of its voice in legislative operations either as constituting 
a separate chamber or having a special unit of voting 
power. The States- General in 1789 destroyed this unit 
and gave to the Clergy and the Nobility simple repre- 
sentation coincident but not coextensive with that of the 
Third Estate. The House of Lords is a class organisa- 
tion, but it is safe to say that the strength of its tenure 
is inversely as its disposition to maintain class privilege. 
The most advanced Political Science discards the idea 
of class privilege, though such exists as a fact in some 
Constitutional States. Interests can extend legitimate 
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influence in legislation only by representation. The 
question then arises, what, if any, interests are entitled 
to representation, and what force they may exert in 
shaping or controlling legislative action. If by circum- 
stances numerical predominance gives to any one interest 
a controlling force, there is the liability to precisely the 
same fault found where a class appears as a separate body 
or a unit ; and this is an accident to be guarded against in 
Constitutional construction. 

The divisions and sub-divisions of a people ejected by 
the varieties of interests are numerous and diverse, and 
increase with the progress of civilisation. It follows that 
any scheme constituting each of these an electorate would 
be impracticable. May there be interests sufficiently 
distinct and of such special importance for one reason or 
another as to entitle them to special representation? In- 
terests are not absolutely exclusive. They intermingle, 
cross, and re-cross one another. For example, if the re- 
ligious element should be one basis of representation and 
the industrial element another basis, some members of 
society agreeing in one division would be in opposition 
in another. There is then a lack of homogeneity in 
representation. The religious element is held to be of 
paramount importance, and among people enlists the 
strongest feeling. If the diverse religious elements are 
allowed special representation, conflicts are likely to arise, 
severe in proportion to the momentous nature of the 
interests involved. Religious freedom is not likely to 
result where opportunities for enforcement of sectional 
interests exist. An established Church, for instance, is 
not apt to favour general religious tolerance. Similarly, 
industries, if represented, are liable to antagonise one 
another. And so throughout all the various interests 
which might form a basis of representation. It would 
seem, then, that any scheme of special representation is 
impracticable, owing to the great diversity of interests, 
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and unwise, because of the opportunity it would offer for 
antagonism and obstruction of legislative action. The 
protection due to special interest must be found in special 
Constitutional provisions and restrictions. General repre- 
sentation, the distinguishing feature of the modern gov- 
ernmental organisation, gives, in theory, the opportunity 
to all the people to have their welfare protected by their 
selected representatives. 

The logical conclusion derived from this idea points to 
universal suffrage, an electorate coextensive with popu- 
lation, or with that portion of the population which is 
decreed capable of the exercise of that right by a fixed 
qualification of age. But this conclusion must be modi- 
Bed by circumstances and conditions, and the qualifica> 
tion just named suggests a principle of modification. 
The purpose of an extension of suffrage is to give en- 
larged representation. But this extension is everywhere 
defined by the fact that the possession of a certain degree 
of maturity is essential to an intelligent exercise of this 
function. Similarly, irrespective of age, the possession 
of certain intellectual and moral qualities is equally es- 
sential to its proper exercise. It lies, then, strictly within 
the representative idea to so limit the right of suffrage 
as to best secure the purpose for which it is designed, 
viz., to attain to the best expression of the representative 
idea. There is always the opportunity in unlimited 
suffrage for undue class influence and power, — for the 
very evils which are liable to flow from special represen- 
tation. But Political Science teaches that the tendency 
should be towards extension of the suffrage in order to 
give the fullest expression of the representative idea 
within the safe limit of honest and intelligent action — a 
limit governed by the moral and intellectual condition of 
a people. 

It is sometimes thought that the power of the majority 
is, in effect, a denial of representation on the part of the 
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minority. That would depend on the line of division 
between the majority and the minority. Ordinarily, the 
various interests existing within a community are to be 
found equally within the ranks both of the majority and 
minority, and consequently there is no room for par- 
tiality ; but if parties should be divided on the basis of 
class interest, or upon purely sectional questions, there 
would be an undue prominence and power. In a similar 
way the larger and less intelligent class might be arrayed 
against the smaller and more cultivated ; and it is evident 
that in such case unwise and injudicious legislation might 
result, prompted not by consideration of the best inter- 
ests of the community, but by a supposed class advantage. 
This possibility is greatly enhanced by extension of 
suffrage. Various schemes of proportional representation 
have been advanced. The effect of these schemes de- 
pends much upon whether they accomplish merely repre- 
sentative or different degrees of power. The logical end 
of any plan of what is called " minority representation " is 
that each voting unit may elect a number of representa- 
tives proportionate to its comparative voting strength. 
A plan has been devised which, if successful in action, will 
accomplish this result, a plan applicable of course only 
to a more or less extensive general-ticket system. The 
result will be that in the legislative body will be found 
groups where numerical strength is as the numerical 
strength of their respective electors. It must be noted 
that the representation here constituted is purely a repre- 
sentation of a voting body, and it is important to know 
what a voting body represents. 

It seems inevitable that parties should exist from the 
fact that in large communities individual action counts 
for little and united action alone is effective, and that a 
coincidence of opinion upon political questions forms a 
unit of action. That parties shall be, there must be agree- 
ment and disagreement. The representation effected by 
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election is, then, not a representation of the varied inter- 
ests existing in a community, but of party unity. In its 
inception almost every political party finds its basis upon 
some question of greater or less moment, some vital 
principle of governmental science, some peculiar govern- 
mental policy, or some interest aiTecting a large number 
in the community; of sufficient power they must be to 
effect cohesion. To a party so created there must be 
conceded the legitimate right to enforce its views or in- 
terests according to Constitutional methods. Its prin- 
ciples of governmental science or of policy may be right 
or wrong, the interests which it advocates may be or may 
not be entitled to governmental support. The respect 
to be accorded to any party depends on the justness and 
purity of its aim. It is usually the history of great parties 
that they do not cease to exist when the purpose of their 
creation is accomplished. The organisation and dis- 
cipline perfected by time and necessity have given 
strength to its leaders and a cohesion to its followers not 
easily to be set aside. Here ensues a period of degenera- 
tion. That which was constituted for a purpose of greater 
or less moment has become simply an organisation, a 
machine to be managed for the benefit of the comparative 
few who have it in control. It is true that parties of long 
standing often advocate and maintain distinctive political 
principles or political policy entitled to respect. Usually 
this serves as a claim of consideration, but has little 
weight compared with that of party organisation. 

It is curious to note the psychological condition of a 
people which leads it to support a body whose claim to 
support can no longer be recognised. It is evident that 
although in a highly organised political party the profits 
and advantages which a party can give, are for the benefit 
of the comparatively few who do the work and receive 
the rewards, yet the very existence of the party itself is 
dependent on the support it receives from a large mass of 
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the people who call themselves its members. Of this 
large number many have no special sympathy with the 
chief political principle or policy which the party may 
have adopted, many are unable to comprehend it, and 
many are in fact conscious of their party's errors and 
favourable to opposite methods. Yet the mass is held 
together by a spirit of devotion to that with which it has 
long been associated. The antagonism aroused by fre- 
quent contest with opposing parties has intensified this 
feeling, and thus a partisan feeling is evoked whose in- 
tensity is not proportioned to the importance of the prin- 
ciple involved or the interest which party members may 
have in party questions. Similar feelings often exist where 
people arc associated by social considerations, by mere 
neighbourhood, or by various circumstances which may 
form a basis of union, though often not in themselves 
matters on which momentous interests revolve. This 
spirit of partisanship is the stronghold of the party, gives it 
force and permanence. Singularly enough, partisanship 
excites in its votaries a feeling of self -admiration, and 
adherence to party is termed loyalty, though it is often a 
mere blind and unreasoning loyalty. There seems at this 
time, in The United States at least, a disposition to escape 
from this thraldom, to view party principles and party 
methods for what they are really worth, to hold those 
who administer party affairs strictly accountable, and, in 
effect, to make the very existence of a party dependent 
on its fitness. 

Party force is rendered operative by the rule of the 
majority, and it is with a view to correct and limit this 
force that minority representation is advocated. But 
minority representation, excepting in some special Con- 
stitutional provisions, does not detract from majority rule. 
It is not a force ; its effect is a moral effect. The presence 
in a legislative body of a number of members not of the 
dominant party, enforces discussion and deliberation. 
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An opportunity is afforded of criticising the methods and 
the principles advocated by the ruling party, and expos- 
ing them to the public view, of presenting opposite in- 
terests and claims of right. The minority is here strictly 
representative. It would seem desirable that for the 
public good there should not be in a deliberative assembly 
an extremely large majority. A party minority suffi- 
ciently impressive as to size promotes caution and curbs 
arrogance. But mere representation, the mere power to 
protest, and of enforcing discussion, valuable in itself, 
lacks the vigour which belongs to positive legislative 
force. 

The Belgian plan of "plural voting " is an attempt to 
add power to representation. It acts upon constituen- 
cies. In addition to the single vote which is given to every 
qualified voter, a second vote is given to a class of per- 
sons of a certain condition, and two supplementary votes 
are given to persons having certain intellectual qualifica- 
tions, though no one person may have more than three 
votes. The aim and mtent is to counteract mere numeri- 
cal force and to give to such persons in a country whose 
industrial and social success have given them a larger 
interest in the welfare of the State, and to such whose 
superior intelligence permits a better understanding of 
political requirements, not only proportional representa- 
tion, but proportional power as well. The aim is in the 
right direction. Whether or not the particular plan in 
question is adapted to its purpose, it must be remembered 
that political principles and political theories are not to 
be valued by the failure or success of the methods adopted 
to make them effectual. 

The question of representation and of the means of 
securing it here suggests two opposite methods of elec- 
tion and their respective effects and possibilities. In the 
one all the members of a legislative body are elected by 
all the voters. In the other the constituencies are divided. 
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and each division elects but one member. These are in 
fact extreme positions. The question turns often upon 
the minuteness of the division of the electorate and the 
number of persons subject to the vote of each division. 
These are termed respectively the general-ticket and the 
district system. The Constitutional history of The 
United States has shown a very strong disposition to- 
wards the district system. France, under its present 
Constitution, has vacillated between the Scruttn de Liste 
and the Scrutin d'Arondissement, and seems finally to 
have determined upon the latter, the district system. 
This, in fact, seems the tendency of the age. There are 
undoubtedly advantages and disadvantages in each plan, 
and their respective merits are to be balanced against 
each other. In the general-ticket system there is a prob- 
ability that the representatives whom it selects, being 
widely known and of assured reputation, will possess high 
personal quality and be well fitted for the office to which 
they are deputed. The system, too, gives complete ma- 
jority rule, leaves little to chance, and gives full scope to 
the operation of a fixed electoral system. The district 
system presumably selects persons of local reputation 
only and less well fitted for the management of national 
affairs, but it at the same time produces representatives 
well acquainted with the needs of their constituencies. 
It may effect in an uncertain and irregular way minority 
representation, and may even result in minority rule, it 
being easily possible that a general minority might form 
local majorities. The advantage seems to tie with the 
general -ticket system, in that it is more accurate in its 
operation, and less liable to defeat Constitutional pro- 
visions. The general tendency towards the district sys- 
tem may possibly be explained by the more direct repre- 
sentation of popular requirements which it affords. Less 
creditable explanations may be found, that it affords 
better opportunity for the advancement of politicians of 
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lesser note, and that the popular mind is gratified by a 
closer association with public affairs which this system 
apparently grants. It would seem, then, that direct 
representation of interests is impracticable, and that an 
elective system with complete or modified majority rule 
represents only political policies, theories, and modes of 
action. Reliance must be had upon the more or less in- 
timate association of representatives with their electors, 
the intimacy proportionate to the sub-division in the 
district system. To counteract the disadvant^es which 
have been pointed out as incident to the district system 
and to retain its representative advantages, a method is 
to be sought by regulating the size of election districts, 
giving as far as possible the advantages of the general* 
ticket system and retaining the quality of district repre- 
sentation. This, like all plans of action, cannot be 
prescribed in advance. It must be adjusted to the cir- 
cumstances and conditions of each case. 
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CHAPTER VI 
CONSTITUTIONS — COHSTRVCTIVE— Continued 

AMID the various plans which we find adopted in 
different countries in the differentiation of the two 
houses of legislature, plans presumably suited to the 
character of the nation adopting them, we may seek a 
distinguishing principle; and a certain uniformity of 
divei^ence serves to illustrate the principle. Member- 
ship of the upper house is usually distinguished by a 
greater maturity of age, a lai^er experience acquired by 
longer term of office, a continuity obtained by classifica- 
tion and but gradual change, thus utilising the combined 
experience of the body, and having in general a higher 
degree of intellectual qualification. The general charac- 
ter of an upper house may be said to combine statesman- 
like qualities, appreciation of scientific methods, and a 
tendency to conservatism. The lower house is usually 
termed the more popular branch of the legislature, mean- 
ing that it has a close association with the people, reflect* 
ing their needs and desires, and following all changes of 
conditions. Here it is that the representative idea finds 
a practical exposition. The above distinction may not 
everywhere be found ; but it is a distinction which seems 
to be aimed at in legislative systems whose creation is 
one of direct design. The advantage of two chambers is 
supposed to lie in the larger enforced deliberation; but 
the chief advantage seems to be found in the distinctive 
characteristics of the two houses^the one being popu- 
larly representative, the other restraining exaggerated 
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tendencies and sectional encroachments, and regarding 
the national more than the individual life. This distinc- 
tion seems to be emphasised in the construction of the 
houses of legislature in The United States, and in the 
terms by which they are described. The Senate, etymo- 
logically the council of the elders, with its features of 
continuity of term, extended period of office, and indirect 
election, presents a different quality of legislative func- 
tion from that of the House of Representatives properly 
so called. In suggestions which have been made to alter 
the constitution of the Senate and impose on it the more 
popular idea, the fact is overlooked that the Senate is 
not, strictly speaking, the representative body. In an 
enlarged sense all governmental offices are representative 
in that they are acting in the interest of the community; 
but in the more correct and restricted sense representa- 
tion is the office of the lower and popular branch of the 
legislative organisation. The distinctive formulation of 
functions, the scientific comprehension of national needs 
on the one side, and the presentation of popular require- 
ments on the other, with the final blending into a result- 
ing harmony, is the valued purpose of the bi-cameral 
system. 

Of the three governmental departments, the judiciary 
pursues its functions with but little direct influence from 
the other departments; but the legislative and the execu- 
tive are more closely associated and mutually dependent. 
The part which the executive performs in legislative 
functions first claims attention. That it performs any 
part at all may arise from two causes, the one historical, 
the other by design. In States whose present Constitu- 
tions are engrafted on an older state of monarchical rule, 
the powers of the executive in legislation are a survival 
and a limitation of monarchical power. A present con- 
dition, then, marks the result of a long-continued contest 
for supremacy between the monarch and his subjects. 
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The field of this contest is more than elsewhere conspicu- 
ous in the history of England, as its progress was longer 
continued, the decadence of monarchical power and the 
corresponding increase of legislative power more gradual, 
and at last the legislative supremacy more complete, than 
in other States. The final result of this contest as wit- 
nessed in modem States may exhibit more or less exactly 
the limit to which this contest may be carried. The residu- 
um of legislative power thus left with the executive may ac- 
cord with that degree of power which in newly constituted 
States is vested by design. The design manifestly is the 
securing a greater deliberation and caution in legislation, 
an advised passage of measures according to administra- 
tive needs, in some instances a method of obtaining popu- 
lar approval or dissatisfaction, and a mutual dependence 
productive of harmony of administrative and legislative 
action. To effect these results specific modes of execu- 
tive participation may be devised. These are : required 
assent, and its correlative, the veto, either final or limited ; 
the right of initiation of legislative measures; the duty 
of recommending measures thought to concern the public 
welfare ; and the power of dissolving the legislative body, 
with its consequent appeal to the public judgment. 

The subject of executive assent is comprised in the 
consideration of executive veto. A veto is absolute or 
limited with a greater or less degree of tenuity. The 
effect of absolute veto is, when exerted, to render nuga- 
tory the action of both legislative houses. It gives the 
executive a power superior to that which attaches to each 
house in the peculiar province of legislative bodies. It 
is a confusion of functions. It marks a continuance of 
extreme monarchism, a not very advanced stage in the 
progress of representative government. That it is a 
negative power with no legislative initiative detracts but 
partially from its failure of adaptation to advanced gov- 
ernmental ideas. This right exists in some Constitutional 
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States where the monarchical theory of government is 
not yet extinct. A qualified veto bases its right to be on 
distinct grounds. Greater deliberation may be thereby 
attained, and security against unwise legislation, espe> 
cially in matters bearing upon administrative action. 
There is between the legislative and the executive de- 
partments a mutuality and an interdependence. Each 
needs the aid of the other in the performance of its func- 
tions. Hence their association accords with the nature 
of their respective duties. The provisions found in States 
for the exercise of limited veto, though varied, illustrate 
its purpose. In France it is limited to mere reconsidera- 
tion, with the right reserved to the legislature to enact 
the measure a second time, which then becomes a law. 
In The United States the President, in case of his non- 
approval of a measure, is required to return the bill to 
the house from which it originated, but is also required to 
specify his objections to the measure. Additional force is 
given to the presidential restriction by the requirement 
that to become a law the measure must be passed a second 
time by two-thirds of each house. In both these in- 
stances of limited veto, its purpose of securing a greater 
maturity of legislation is exhibited. The French plan 
enforces reconsideration; that of The United States, re- 
consideration supplemented by additional majority. 
England with its fondness for overriding law by custom 
permits the right of veto in theory, but denies it in prac> 
tice. Executive influence on legislation must then be 
sought in other methods. 

The largest active participation of the executive in 
legislation is where the power resides in it of direct initi- 
ation of measures in the legislative bodies, with the power 
of summoning and of dissolving them. These features 
are not found in the Constitution of The United States. 
The provision which requires the President "to give to 
the Congress information of the state of the Union, and 
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recommend to their consideration such measures as he 
shall judge necessary and expedient," is suggestive and 
advisory, and the power to, "on extraordinary occasions, 
convene both houses or either of them " is of the same 
nature, suggestive of present needs. But for introduc- 
tion of specific measures there is no authority. Perhaps 
the nearest approach to direct legislation is in the negoti- 
ation of treaties with foreign States, which when con- 
firmed by the Senate become "the supreme law of the 
land." 

In some Constitutional States the direct initiation of 
measures by the executive department and the power of 
dissolution of one branch of the legislative body, form a 
close operative connection between the legislative and the 
executive departments. Upon these points mainly turns 
the distinction between what we may term the two promi- 
nent types of modern Constitutional systems of govern- 
ment. Of these two types the governments of Great 
Britain and of The United States are the examples. 
Historically, all Constitutional States arc of modern 
origin, and it is possible to recognise the influence of 
these two types. The tendency of European States is to 
follow the model of Great Britain, and of American 
States to adopt that of The United States. In view of 
this influence it is instructive to observe the distinctive 
features of these two systems, to study their comparative 
merits, and their applicability to existing peoples. 

In Great Britain is to be found a legislature whose 
upper house is mostly hereditary and permanent, and 
whose lower house is elective, its extreme term being 
limited, but also subject to further limitation at the 
pleasure of the executive. In the executive office the 
monarch plays so slight a part that he may conveniently 
be disregarded. His formal functions are blended with 
those of the real executive, the ministry. The chief 
formal part of monarchical action is the selection of one 
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who shall form the ministry. The selection of a ministry 
is governed by its probable acceptability by the dominant 
majority of the lower house. The ministry thus formed 
takes upon itself the management of government, espe- 
cially with reference to its general policy, and becomes 
the mainspring and vital force of governmental action. 
But whenever the support and co-operation of the legis- 
lature is necessary to the ministerial plans, such support 
must be granted, or a lack of sympathy exists, and a 
crisis is reached. In such case the present ministry must 
cease and be replaced by another, or the power of disso- 
lution is exerted and a new election produces a new 
house, which, if still hostile to the ministry, compels its 
resignation. In The United States are found a legislative 
body elected at fixed periods and with a fixed tenure, 
having the sole initiation of legislation, dictated only by 
its own pleasure or by the suggestion and advice of the 
executive, and with the power to override a limited veto 
by a vote of two-thirds of each legislative house; and an 
executive likewise elected at fixed times and with a fixed 
tenure of office, subject only to termination by mal- 
feasance of office, with no direct initiation of legislation, 
and with only a qualified veto, but, with only a slight 
qualification, the absolute chief of the administrative 
department. 

Two contrasting types of governmental systems are here 
presented. The salient features of the English system 
are: the lead which the executive takes in legislative 
measures, and its dependence on the lower house of the 
legislature for support in action, and indeed for its very 
existence; the supremacy of the legislature over the ex- 
ecutive; and the direct dependence of the legislature 
upon the electorate, as the executive power of dissolution 
is only an appeal to popular decision. The system is es- 
sentially democratic, and yet it is better adapted to 
limited monarchy than when an elective executive exists, 
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as the position of the chief executive is one more of dig- 
nity than of power, and its dignity needs the support of 
the sentiment which attaches to hereditary monarchy. 
The success of this system, with the predominating in- 
fluence of the lower house and the direct bearing of the 
popular will upon both the legislature and the executive, 
depends upon the character of the electorate. 

The salient points of that which may be termed "the 
American system " are: the independence of the legisla- 
tive and of the executive, secured by fixity of tenure ; the 
distinction of administrative and legislative functions; 
and the control of office maintained by the chief execu- 
tive, his subordinates being under his direction, and he 
alone being politically responsible for the administration 
of executive functions. In consequence of these pro- 
visions the operation of this system is essentially different 
from that of the English system. The certain degree of 
co-operation of the two departments Constitutionally 
provided, while it retains the vigour of independent 
action, by a mutual system of checks enforces delibera- 
tion in action. It is less democratic, in that the popular 
will can make itself felt only at stated times, and an ab- 
sence of direct appeal limits the effect of partisanship and 
popular excitement at critical moments. 

The two systems are so essentially distinct and peculiar 
that an attempt to engraft on one the special attributes 
of the other is likely to be fatal to the integrity of either. 
The proposition to give cabinet offices voice in the legis- 
lature of The United States to advocate and explain ad- 
ministrative measures, would seem to come within this 
objection. It establishes an incongruity, and seeks to 
apply a method foreign to that Constitutionally provided. 
There is no ministry in the government of The United 
States. Cabinet officers are merely heads of administra- 
tive departments, and are advisory as to general govern- 
mental policy. The executive does not initiate legislation 
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or formulate bills. The details of legislation are strictly 
within the legislative office, with the power to obtain any 
needed information by direct request made to the execu- 
tive. The position of cabinet officers in the legislature 
would be one without force or authority, and would 
create a confusion of functions. To grant them a posi- 
tion similar to that of a ministry would overturn the 
existing system. The position of the President of the 
French Republic is peculiar. He is the executive head, 
but his subordinates, the ministers, are responsible not 
to him but to the legislature. Here is a divided and 
weakened authority, a portion at least of the executive 
power being directly under legislative control. His po- 
sition is similar to that of most monarchs under Consti- 
tutional and representative systems. But the one is of 
creation, and the other by regular growth. The monarch 
is shorn of many of the powers he formerly possessed; 
but those which he retains have the prestige of antiquity 
and the dignity of precedent. This quality is lacking in 
a newly created presidential office. Its dignity relies 
upon power and authority. 

A final comparison of these two systems gives rise to 
the opinion that, when there exists a large popular ele- 
ment due to any extended suffrage, the checks and 
balances and enforced deliberation in action which apper- 
tain to the American system are essential to safe govern- 
menta! operations; and that the English or ministerial 
system will need to be modified when the condition of a 
large popular participation in governmental action may 
arise. 

There is alvtays a possibility that action may be ham- 
pered by conflict between the executive and the legislative 
body. If the feelings which provoke such opposition are 
mainly within the governmental bodies, sound public 
opinion exerts a corrective office. If they affect the 
people generally, it happens at a time of great excite- 
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mcnt when the majority is liable to override and probably 
oppress the minority. At such time a direct appeal to 
popular decision may do a serious wrong. But if the de- 
cision is reserved until the periodic election, the influence 
of time and reflection has an opportunity to make itself 
felt. To this effect a certain frequency of elections is 
essential. 

In every State where government is not a despotism a 
large portion of the people performs a part in political 
affairs. Among monarchies of a greater or less degree 
of absolutism there existed councils of the nobles. The 
States- General of France from the beginning of the four- 
teenth century, though with little power and seldom act- 
ing, showed that there resided among the people a claim 
of popular right which nearly five centuries later con- 
spicuously asserted itself. The present development of 
the representative system largely increases popular par- 
ticipation in governmental action. This participation 
vaiies in degree and in directness. The most direct in- 
stance is that of the Swiss Referendum. By this Con- 
stitutional provision of the Swiss Republic, the revision 
or the annulment of a legislative act, if demanded by the 
petition of a certain proportional number of the citizens 
— which is in fact but a small proportion of the whole 
population, — or by a certain proportionate number of the 
Cantons, is submitted to the direct vote of the nation. 
A revision of the Constitution may be determined in the 
same manner upon the demand of a larger numerical pro- 
portion of the citizens. The remarkable feature of this 
provision is that not only the revision of a Constitution 
or of an enacted law, but also the original "movement to- 
wards such revision is a popular act. This initiative is an 
extremity of the democratic idea. In the Constitution 
of The United States the risk of hasty or unwise Consti- 
tutional amendment is carefully guarded against by re- 
quiring initiative by a large proportion of the members 
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of the national legislature or a similar proportionate 
number of provincial legislatures, and the final sanction 
of three-fourths of the several provincial States or by 
conventions in three-fourths thereof. 

The French plebiscite is a method of obtaining by uni- 
versal suffrage a popular endorsement of a new form of 
government. There is no popular initiative, but only an 
assent to, or a dissent from, a previously concocted plan. 
That it has been used to give sanction to a republic, to 
an empire, and to intermediate forms, gives it a character 
more formal than real. That which in Great Britain is 
termed "an appeal to the country " is the result of a dis- 
solution of Parliament when there is a conflict of policy 
between the ministry and the lower house. As the dis- 
agreement turns upon political questions of greater or less 
moment the electorate becomes a court of appeal, and by 
the composition of a new house decides the question at 
issue. Where no such methods of referring questions 
immediately to public decision exist, there remains only 
the indirect method of periodic elections. 

Disregarding the plebiscite as abnormal and irregular, 
there remain the three modes of popular participation, 
the first two direct, and the third the indirect mode. 
The referendum is by far the most extended instance 
of the democratic idea, in that it is both initiative and de- 
cisive in its action; but in the appeal to the country 
popular action is taken only occasionally and not at 
popular instance. It may be safely said that each is, to 
the extent to which it goes, an interference with the in- 
tegrity of the representative system, which demands that 
the interests of the country shall be intrusted to its dele- 
gates without direct mandate as to a special question. It 
would seem that an election occurring according to the 
fixed periodic system could give little or no opportunity 
for public expression upon the merits of a particular ques- 
tion. The difference of time between the controversy 
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and the popular resolution of the controversy marks the 
distinction between the direct and the indirect modes of 
popular determination of a political question. The refer- 
endum is an ever-constant instrument of popular partici- 
pation in legislative action. The "appeal to the country " 
acts only at a crisis. The proper working of govern- 
mental machinery demands harmony of action between 
the executive and the legislative. But the harmony is 
sometimes disturbed, and it would seem that this dis- 
turbance is likely to occur proportionately to the mutual 
dependence of the two departments. A disagreement 
between the executive and the legislative, sufHciently 
grave to disturb governmental action, is likely to turn 
upon some question on which the community is largely 
excited. An immediately enforced election of a new 
legislature settles the disagreement, and a majority in 
the electorate decides the question at issue, according to 
its own predilections. Periodic elections afford no such 
easy and direct method of settlement. The divergencies 
must be reconciled as best they may, until such time as 
a regular election may confirm the views of either the 
executive or the legislative. In the meantime public 
opinion is busy with the question, and a consciousness of 
this fact is present to the minds of governmental ofllicials. 
The public mind is being enlightened, and at the next 
election an intelligent and dispassionate expression of 
opinion may be evoked. That public opinion may thus 
be operative, frequency of election is requisite. This is 
one of the circumstances on which length of legislative 
term depends. The predilection for annual elections as 
a safeguard against tyranny has long ago been with- 
drawn. That sentiment existed during the period when 
the struggle for a representative system and popular 
supremacy against monarchical and executive power was 
in progress. The danger which animated that sentiment 
no longer exists, and the legislative term, if not annual. 



:y Google 



CONSTITUTIONS— CONSTRUCTIVE 2/1 

is usually sufficiently short to enable popular opinion to 
express itself upon current political topics. Lack of 
harmony is likely to occur also between the two legis- 
lative houses. Popular action upon the upper house 
cannot be so directly brought to bear, but expression of 
opinion acting through the lower house produces a moral 
effect upon both branches of the legislature. The "ap- 
peal to the country" applies only to the lower house. 
Constitutional methods in Great Britain seem to take 
but small account of the upper house. 

The question, then, presents itself in determining con- 
stitutional provisions, whether or not public opinion may 
be permitted to express itself authoritatively upon politi- 
cal questions, and if so, whether in the direct or the indi- 
rect mode. The advantage of the direct mode is asserted 
to be that it resolves immediately any divergency between 
two governmental departments and effects immediate 
unity of action. But a solution of such a difficulty may 
not be judiciously afforded by popular decision at periods 
of popular excitement and at the instigation of partisan- 
ship. It also gives an unwise predominance to the lower 
branch of the legislature and to popular action. It un- 
questionably is an encroachment on the representative 
system, the essential feature of which is that the interests 
of the country shall be represented, not by deputies 
specifically instructed, but by the untrammelled judgment 
of the representatives themselves. A certain degree of 
encroachment is unavoidable from the influence of public 
opinion and party feeling or sentiment. The indirect 
decision of political questions afforded by periodic elec- 
tions is given with more circumspection and freedom 
from excitement. Of the two modes, the direct is the 
more democratic, and at the same time is unfitted for the 
democratic elective system, as its safety lies in the higher 
character of a restricted electorate. When the suffrage 
is very general there must be a large element of risk in 
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the direct reference of political questions to a popular 
decision, a risk much diminished by the indirect mode of 
periodic election. It appears, then, that where the rep- 
resentative system, now almost universal, exists, there 
needs to be, to a certain extent, a popular participation 
in political affairs. To this extent the people perform a 
political function — they become an instrument in govern- 
mental action. Thus the degree of popular participation 
and the extent of the suffrage become a matter of Con- 
stitutional provision, to be regulated, as all governmental 
departments should be, with regard to fitness for the end 
designed. Those who look upon the right of suffrage as 
an inherent natural right may have that impression cor- 
rected by the thought that its exercise is the performance 
of a governmental function. It may be a wise maxim 
that the extent of the function should be inversely as the 
extension of the suffrage. 

Some of the topics which have been discussed as proper 
subjects of Constitutional provision are not so regarded 
by all nations, but are treated as matters of legislation. 
The question is now suggested. What are the subjects 
naturally within Constitutional jurisdiction, and what 
test, if any, is applicable to the decision of this question? 
In prior pages attention has been directed to certain 
points of difference between legislative and Constitutional 
provisions, — the elasticity and changeable quality of the 
one, the rigidity and immutability of the other. A Con- 
stitution has also been described as of two parts, — the 
constructive and the restrictive. Its office, then, is to 
construct and define a system of government which, with 
limited modes of change, is intended to be permanent. 
The legislature operates the prescribed system, and ap- 
plies its principles to the various circumstances and con- 
ditions as they from time to time arise. There seems no 
better way of distinguishing between enactments within 
the province of Constitutions and those within the pro- 
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vince of legislation, than the one above noted, namely, 
that such as are creative of a system of permanent applica- 
tion and are restrictive of governmental action are in the 
category of Constitutional acts, and such as are adapted to 
the regulation of popular needs within that system come 
under the rule of legislative duties. This distinction is 
not always closely regarded, and, in fact, there often may 
be a doubt, as to any one provision, whether it should 
come within the rigid rule of the Constitutional, or the 
flexible rule of the legislative enactments. Although a 
diversity of practice is observed among States as to what 
enactments are Constitutional and what are legislative, a 
just distinction between these two classes is of the first 
importance. Certain political provisions need the security 
of Constitutional permanency, but if a Constitution ex- 
tends its jurisdiction beyond its just limits, it applies 
rigidity to that which should be flexible. The conse- 
quent inconvenience is then to be removed by amend- 
ment, and frequent amendments tend to bring the 
Constitutional idea into disrepute, and to create a con- 
fusion between legislative and Constitutional functions. 

That members of the legislature should receive pay for 
their public services, or should regard them as merely 
honorary, is in different countries differently regarded. 
If this question is to be Constitutionally determined, it 
must be limited to the bare fact of compensation, as no 
fixed amount is capable of retaining a fixed value through 
long periods; but it is within the scope of Constitutional 
acts to prohibit its increase as to members while in ser- 
vice. By the Constitution of The United States legis- 
lative quorum and privilege of members from arrest are 
definite provisions. The privilege from arrest is an im- 
munity which needs to be strictly defined, and to be 
guarded against unfair extension. The subject of quorum 
might perhaps with safety be left to legislative discretion. 

An elective executive is usually a distinct Constitu- 
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tional creation. An hereditary executive is a pre-existing 
institution whose functions may be Constitutionally modi- 
fied. Constitutions act upon an elective executive from 
its foundation. They prescribe the personal qualifica- 
tions as to age, citizenship, and re-eligibility, the term 
and tenure of office, and compensation. As to some of 
these, there is an equal applicability to the hereditary 
executive. Its citizenship, law of succession and minor- 
ity, religion and marriage, are legally prescribed. In the 
main, however, after the creation of the office is effected, 
the two classes are equally within the reach of Constitu- 
tional direction, with only such differences as are peculiar 
to the two forms respectively. Constitutions are natu- 
rally similar in prescribing executive functions, inasmuch 
as there are natural and appropriate functions appertain- 
ing to the executive office as to which there must be a 
coincidence, but with such specific differences as the cir- 
cumstances surrounding each particular form tend to in- 
fluence it. In a comprehensive study of the executive 
office, the points above mentioned, as pertinent to the 
creation of an elective executive, cannot receive direct 
attention. They cannot be abstractly considered ; for in 
application they must be modified by the particular con- 
ditions to which they are applied. The interesting study 
of comparative Constitutional forms will evidence the 
truth of this proposition. But there are functions in- 
herent to the executive office wherever resident, and 
these will serve as a guide to Constitutional provisions. 
A convenient division of executive functions into four 
classes will facilitate the investigation. These classes 
may be described as international, legislative, adminis- 
trative, and judicial. 

In all communication with foreign powers, the execu- 
tive is the representative of the State. This implies the 
power to receive ambassadors of other States and to 
send ambassadors to such States. But there is no neces- 
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sary implication of the power to create diplomatic offices. 
The power may by the Constitution be granted or with- 
held ; but it seems to be more within the legislative pro- 
vince to create office, and within that of the executive to 
fill and control such office when existent. For all offices 
must have their powers, their duration, and their com- 
pensation fixed ; and these are not strictly executive 
duties. Does the power to maintain intercourse with 
another State grant the right to recognise the existence 
of another State? New States sometimes arise by com- 
pact or division of existing States, more frequently as a 
sequence of revolt. International law concerns itself in 
such case with the result of the conflict. The fact of a 
new creation and the enforced abandonment of a former 
rule justifies the recognition of the new order. If the 
recognition based upon the determination of this fact 
establishes relations such as usually exist between States, 
it would seem to be more strictly a legislative office. As 
before stated, diplomatic ofRces, the usual methods of 
State intercourse, are created by the legislature, though 
the appointments are made and managed by the execu- 
tive. As to a newly constituted State, all the methods 
of intercourse must be established before they can be put 
into operation. 

The executive is the negotiator between States, but 
the culmination of negotiation in treaties is sometimes 
permitted as the act of the executive, and sometimes 
needs the sanction of at least one of the legislative 
houses. But even when the complete treaty-making 
power is placed in executive hands, some legislation is 
usually necessary to carry out the terms of a treaty. 
Both in France and in the German Empire limitations 
are directly or incidentally placed upon executive acts 
as to treaties. All obstructions tending to hamper an 
otherwise complete agreement between States are Con- 
stitutional errors. To facilitate agreements, there should 



:y Google 



276 GOVERNMENT AND THE STATE 

somewhere reside the power to make definitive agree- 
ments, and though that power may be complex, it should 
be clearly defined. An agreement otherwise complete, 
but which fails of realisation by the neglect of some de- 
partment of government to perform an essential part, not 
only makes previous labour futile, but is liable to provoke 
much ill feeling between States. The Constitution of 
The United States has made wise provision for such 
case. It intrusts the whole negotiation of treaties to the 
executive, but requires that each negotiation shall be 
sanctioned and confirmed by a large majority in the 
upper house of the legislature. To avoid failure to carry 
out the terms of a treaty, it is provided that "all treaties 
made, or which shall be made, under the authority, of 
the United States, shall be the supreme of the land." 

The power to declare war is one that affects materially 
the welfare and happiness of a people, and is so greatly 
liable to abuse that it should not, as in some States, be 
intrusted to the executive. Where it is so intrusted, it 
is probably a survival of the kingly power. War, being 
so general in its effects, should be declared by a body 
numerous in itself and directly in contact with the people. 
The promptings of ambition and passion are more likely 
to influence an individual than a collective body. But 
the conduct of war is naturally and justly in the province 
of the executive. As a means not only to conduct a 
war, but to enforce domestic laws, the command of the 
military force, but not the right to raise or to increase it, 
is an executive duty. Disability to conclude treaties 
and to make war without direct sanction is subject to 
two exceptions: A defensive war may be prosecuted 
under a well-defined duty to protect the integrity of the 
State; and a treaty of peace follows the successful 
conduct of a war. 

Considering then the relation of States to States, we 
may infer as to executive functions that they should 
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comprise all direct intercourse between States, all nego- 
tiations for treaties and agreements, though not neces- 
sarily their completion, the conduct of war and the 
conclusion of peace, defence against foreign attack, and 
as a means to this and other executive duties the com- 
mand of the military forces, which have been organised 
according to the laws of the State. 

The office of the executive as to legislation is partly 
ministerial and partly subsidiary. The summons to 
regular session in Great Britain follows a dissolution of 
Parliament. In Germany the summons must be annual. 
In France an extra session must be summoned upon the 
demand of both legislative houses. The President of 
The United States has the discretion to call an extra 
session as emergency may require. The power of disso- 
lution is exercised only where the system of ministerial 
or executive responsibility exists, and its purpose is, by a 
new election, to sustain or to disapprove executive action. 
The two contrary systems of ministerial responsibility 
and executive independence have already been dwelt 
upon, and must receive- later attention, as they mark dis- 
tinguishing features of governmental methods. Closely 
associated with the ministerial system is the initiation in 
legislation. With an independent executive, as in The 
United States, this takes the modified form of legislative 
recommendation and advice. Constitutional provisions 
must vary as to which of these two systems they adopt. 

Next to initiation of legislation the most prominent 
executive act is the veto. Advanced political practice 
discountenances the absolute veto. Far too great power 
resides in the ability to completely annul the acts of 
legislative bodies. In the complete ministerial system 
any sort of veto is out of place. That very attenuated 
form of veto, merely a reconsideration, which exists in 
the French Constitution, though enforcing valuable de< 
liberation, has not sufficient force to conflict with the 
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ministerial system. The qualified veto in force in The 
United States accords well with the system of independ- 
ent executive, and has proved to be of practical value. 

The part which the executive performs in judicial 
affairs, though limited in extent, has a very direct bear- 
ing upon the common welfare and the correct working 
of the judicial system. Of the two modes of creating 
justices, that of appointment has an unquestioned su- 
periority over the elective. The respective merits of 
these two methods have already received attention, and 
if appointment is adjudged to be the better plan, the 
question then remains in what manner such appointment 
is best made. It seems also to be conceded that a single 
executive is the fittest to make judicial appointment. 
The argument used against appointment by a council, or 
by a legislative body, is the probable lack of skilled in- 
formation as to judicial qualification, and especially the 
influence of faction. Something of this last has been 
observed even in the Senate of The United States in the 
simple question of confirmation of executive appoint- 
ments. Though such appointments have frequently in 
the course of history been tainted by corrupt motives, 
both general opinion and experience favour appointments 
from a source where personal responsibility is undivided 
and personal pride gives tone to official acts. In con- 
sidering the general probability of just action on the part 
of individuals, an eminent political writer and statesman 
has expressed a sentiment which must always be taken 
into account in human institutions, that "the supposition 
of universal venality in human nature is little less an 
error in political reasoning than that of universal recti- 
tude." 

The argument presented in favour of an individual 
rather than a collective power of nominating judicial 
offices is reversed when applied to the pardoning power. 
Pardons have their justifications in the fact of human 



:y Google 



CONSTITUTIONS— CONSTRUCTIVE 279 

fallibility, and the further fact that circumstances may 
come to light subsequent to conviction, disclosing error 
or modifying conditions. The necessity of somewhere 
vesting a power to pardon, in the interest of humanity 
and justice, is conceded. But it remains to be deter- 
mined where such power should be placed. The se- 
curity of society demands punishment of crimes duly 
proved, and that punishment shall not be mitigated or 
set aside without adequate reasons. There seems a 
greater probability of abuse of this right when it rests 
in the hands of one, than if it is placed in the juris- 
diction of an existing body, or in a council with a spe- 
cially delegated authority to hear and determine alleged 
causes for disturbing a conviction. An individual is far 
more easily moved by sentiment, by importunity, by fear 
of incurring ill will, by mistaken notions of mercy. Such 
motives cannot so readily influence the action of a council. 
Divided responsibility and conflict of opinions, which may 
be fatal to good judicial appointments, are favourable 
to the deliberation and investigation necessary to correct 
use of the pardoning power. It must be remembered 
that this power bears the same relation to justice and 
social security as do judicial operations. Each should be 
carefully guarded against error and abuse. It must be 
admitted that careful and elaborate arguments have been 
offered by distinguished jurists and statesmen In favour 
of delegating this power to a sole executive. The prece- 
dent of the royal ruler as the fountain of mercy may be 
cited, but the chief ingredient tn the pardoning power is 
justice, and mercy is incidental to justice. In spite, 
then, of valued authority to the contrary, it seems that 
the power is more safely lodged in a council than In the 
executive. 

Executive functions in the administrative department: 
are the most comprehensive and the least easy to define, 
yet they are the chief of executive functions. The.- 
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definition of the term describes its principal office. There 
is, however, variety in the meaning of the term. The 
noun denotes the chief officer of the State ; the adjective 
comprehends all acts of any executive nature by whom- 
soever performed. These acts may be classed into direct 
enforcement, compelling obedience to decrees and orders 
of the Courts, and the management of established govern- 
mental institutions. Constitutions usually and properly 
reserve for the chief executive the higher and more im- 
portant duties of State, the minor duties being system- 
atised and administered by officials appointed or elected 
as it may be determined ; but the ultimate executive 
force, the power to compel obedience to all governmental 
directions, resides with the chief executive, who is en- 
dowed with the means necessary to accomplish this duty. 
The political divisions in large States frequently have a 
large degree of executive independence. There is also 
noticeable a tendency to push to an extreme the principle 
of election. If this is carried too far, the efficiency of a 
department must be impaired. The chief of every de- 
partment should be responsible for its proper conduct. 
This cannot be without a certain control over subordinate 
officials, and this control is inconsistent with independent 
incumbency of minor offices. Many details of executive 
operations are necessarily left to legislative direction, but 
Constitutions may prescribe the general principles of the 
system. It is customary and proper in the higher govern- 
mental departments to grant to the chief executive a 
large share in the appointment of subordinates, subject 
to the sanction of some established body, and also the 
power of removal, which in the interest of official effi- 
ciency, it is supposed, should be unhampered. No reason 
is apparent why the same rules should not be extended 
to the lower grades of executive departments. Two 
antagonistic principles are here conspicuous. The pre- 
dominance of either might be prejudicial to the general 
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welfare. They are, on the one hand, the efficiency of 
public office due to the power of appointment, and, on 
the other hand, the facilities for abuse which such power 
may endow. 

Executive power from which apprehension of abuse 
may exist is described at different times by different 
names, as prerogative, influence, patronage. Prerogative 
is appertinent to the kingly office. It is the source from 
which the dignity and power of royalty are deduced. A 
comparison of royal prerogative at any two periods marks 
the advance in political condition. Political progress has 
been largely a contest between royal prerogative and 
popular rights. A diminution of prerogative and an ex- 
tension of the sphere of legislative action are marked 
features of modern royal governments. The word has 
almost passed from use, and the terms "influence " and 
"patronage " express present features of executive power. 
The power of appointment, though incident to the per- 
formance of executive duties, if unlimited or not properly 
regulated, will be abused. Its purpose is to provide able 
and efficient subordinates. It may be used in the inter- 
est of one's self or of one's party, by maintaining a corps 
of officials devoted to securing the permanence of party 
rule, or the security of tenure in its chief representative; 
or it may be used to reward the services of those who 
have aided in party or personal success. This last is 
recognised and expressed by a phrase, "the spoils of 
office." Strangely enough, the practice is not only 
recognised but defended by many persons of otherwise 
correct notions, but whose ideas of political duties and 
political office are curiously perverted. 

The idea of rotation in office indicates an erroneous 
conception of public duties. To secure unity and effi- 
ciency in office by a plan of appointment, and at the 
same time to guard against abuse of the system, is a 
Constitutional necessity. The requisite of confirmation 
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as to the higher grade of officials serves a good purpose ; 
but as to them the risk of abuse of office is not so great. 
A system of examination for civil-service appointment is 
a second method, and should be an efficient one. The 
qualities which enable a candidate to pass an examination 
are not iikely to be found in those to whom office is 
viewed as a reward for partisan service. A pass exami- 
nation which allows a choice among those proved to be 
qualified, permits appointment; and this limited choice 
might be favourable to official good conduct, as it is easily 
possible that special personal qualities, in addition to 
those which examination proves, might add to personal 
efficiency. If the power of removal is conceded to be 
vested in the executive, and is unrestricted, there seems 
to be little opportunity for abuse if the successor of tlie 
one deposed must submit to the usual condition of selec- 
tion. A certain degree of permanence in office is pro- 
moted by examination as a test of qualities. It is 
assuredly within the scope of a Constitution to assure 
the efficiency of offices and departments which it 
creates. 

Executive responsibility is a modern doctrine. Among 
royal attributes are included perfection and perpetuity. 
Blackstone asserts, in a peculiar mode of reasoning, that 
the prerogative of the Crown "is created for the benefit 
of the people and therefore cannot be exerted to their 
prejudice" — the king, moreover, is not only incapable of 
doing wrong, but even of thinking wrong. The fiction 
of royal perfection, in the face of manifest royal faults, 
is maintained by providing, as convenient scapegoats, 
advisers and ministers, by whose advice and representa- 
tion His Majesty is assumed to have been misled. Per- 
petuity is of the ofifice, but the individual tenure of office 
is coincident with the individual life. No Constitutional 
methods exist for deposing a king on account of political 
misconduct. The principle of political irresponsibility 
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cannot accord with the doctrines of modern Political 
Science. But in Constitutional States which retain the 
monarchical system the discrepancy between the ancient 
forms and Constitutional ideas is reconciled by reducing 
the functions and prerogatives of the king, and creating 
a second executive in a ministry, to which the principle 
of political responsibility is applied. The position of a 
ministry in relation to the legislature, and the uncertainty 
of its tenure of office, have already been dwelt upon. 
Where the executive holds office for a fixed term, a 
method should exist whereby he may be rendered ac- 
countable for offences against the State. That method 
is impeachment. The two principal republics differ upon 
this subject of impeachment, both as to extent and 
effect. The President of France is impeachable before 
the Senate for the crime of high treason, and the penalty 
of conviction is unlimited. The President of The United 
States is impeachable before the Senate for "treason, 
bribery, or other high crimes and misdemeanours " ; but 
the effect of conviction is limited to removal from 
office, and disqualification to hold and enjoy any office 
of honour, trust, or profit under The United States. 
This distinction gives the French President a larger de- 
gree of inviolability while in office, his removal being 
limited to conviction on one offence only. The inviola- 
bility in other cases is inferential. It seems a wise and 
prudent provision in the Constitution of The United 
States that the trial of a political officer in the hands of 
political bodies shall be limited in case of conviction to 
the effect of removal from office, leaving the criminal 
offence, with its ordinary penalty, to the jurisdiction of 
the civil courts. The peculiar features of this proceed- 
ing are its application to civil officers only, the limited 
effect of conviction, the requisite of a two-thirds majority 
for conviction, and the statement of the oflence as to 
which it has jurisdiction. From these features the pur- 
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pose and the reason of the proceeding as regulated by the 
Constitution of The United States are to be ascertained. 
The law of impeachment in Great Britain, from which 
the methods and procedure only have been taken, is far 
more comprehensive, and indicates a different intent. It 
gives original jurisdiction to the upper house of legis- 
lature, the highest appellate court ; it inflicts the extreme 
of punishment, and apparently has no limit in its juris* 
diction as to persons. Still the object of impeachment 
is everywhere the correction of official personages, and 
mainly for strictly political offences. In the Constitution 
of The United States this purpose is distinctly defined, 
or naturally inferred from the provisions concerning the 
action. The tribunal is the upper legislative house, in 
this case alone exercising judicial functions. The prose- 
cutor is the lower house. The employment of these two 
political bodies indicates the nature of the duty to be 
political, and the requirement of the decision by two- 
thirds guards against popular feeling so liable to influence 
political bodies. In the tribunal and its proceedings 
there is a marked distinction from the methods of the 
ordinary courts of civil and criminal jurisdiction. To a 
court of impeachment those alone are amenable who are 
officers in the civil administration of government. A 
settled construction has included judicial officers and ex- 
cluded members of legislature. The offences subject to 
impeachment are not all stated as accurately as could be 
desired. Treason and bribery are distinctly mentioned, 
and can be easily defined. They are offences which, 
committed by government officials, have an aggravated 
character, from the special opportunity which position 
affords for the commission of such crimes. The phrase 
"other high crimes and misdemeanours " is of but vague 
significance. It may be held to include all crimes which 
involve a dereliction of official duty, and all misdemean- 
ours having the same effect. Oflicial position intensifies 
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an offence. It is justly held that impeachable offences 
include acts performed by an official, though they may 
not be strictly official acts. 

The fourth characteristic feature of impeachment is its 
limitation in effect to a deprivation of present, and pro- 
hibition of future, office. The purpose and intent of im- 
peachment as thus constituted may reasonably be inferred 
to be the punishment of malfeasance of office and a con- 
sequent amenability to civil tribunals, which removal from 
office permits. Higher governmental officials have an im- 
munity from judicial process, considered essential to the 
dignity and efficiency of office. A consequence of convic- 
tion in impeachment is a removal of this immunity. It is 
essential, in order to avoid the abuse of the power of im- 
peachment, that the offence of which it takes cognisance 
should be stated with sufficient accuracy to remove it from 
questions of mere political conduct and policy ; otherwise 
the legislature would have undue control over the execu- 
tive in case of differences between the two departments. 
By adding to the specific crimes of treason and bribery 
"other high crimes and misdemeanours," the Constitu- 
tion limits the action of impeachment to actual crimes 
and misdemeanours committed while in office, and thus 
specially exempts it from jurisdiction over possible errors 
of judgment in political actions. 

In ministerial governments the relations between the 
chief executive and the ministry provide something in 
the nature of a council. The Constitution of The United 
States tacitly assumes as incidental to governmental 
operations executive departments with a chief head in 
each. It permits the President to "require the opinion 
in writing of the principal officer in each of the executive 
departments, upon any subject relating to the duties of 
their respective offices." In contemporaneous exposition 
this clause has been treated as a redundancy, holding 
that the right would naturally exist without special 
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permit or injunction. The phrase, however, seems well 
chosen to indicate the mere advisory quality of executive 
chiefs of departments, and the absence of the directing 
power of a council, which is inconsistent with the unity 
and irresponsibility of a sole executive. 

Executive powers cannot in any Constitution be de- 
fined with absolute precision. They are, like the whole 
province of government, divisible into the two offices of 
maintaining laws and of doing public works. They reach 
from the larger office of suppression of rebellion and the 
conduct of international war to the minor office of public 
safety and comfort, under the vague authority of what is 
called the police power, subject always to the correcting 
influence of a well-established judiciary. 

The chief office of the judiciary, in political matters, is 
the restraining of other governmental departments within 
their Constitutional limits. In civil matters, it serves as 
a restriction of individuals within the rules of law. The 
chief requisite to these two prominent functions is inde- 
pendence — a freedom from influence either from depart- 
ments or from persons. This freedom could not be assured 
if its creation and r^ulation should be by legislative acts. 
In a very enlarged sense, the judiciary comes within the 
sphere of Constitutional provision. To accomplish its 
manifest purpose and to insure its efficiency, certain dis- 
tinctive features should appear, as the jurisdiction of the 
court, the mode of selecting judges, their tenure of 
office, their compensation, and the methods of removal. 

There can be little doubt that, excepting in the case 
of a specially constituted and limited electorate, the mode 
of election is not favourable to efficiency or highness of 
purpose in the judicial office. This is a professional and 
scientific department, and demands qualifications which 
people in general are not well fitted to decide. The 
propriety of intrusting selection of judicial officers to 
those who by training and experience are able to judge 
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of professional qualification is manifest. This ability is 
most likely to be found in those occupying the higher 
positions in political life. The power of appointment is 
usually conceded to the chief executive, frequently sub- 
ject to the approval of some political body. This method 
would seem to furnish security for satisfactory appoint- 
ment. 

The length of term of ofRce has a bearing upon its 
efficiency. If fixed for the life of the incumbent or for 
a long period, it enables the incumbent to forego the 
profits of other professional branches, to expect an as- 
sured support, and to acquire experience essential to 
thorough administration of office. Thus guarded, the 
judicial office attracts the highest professional talent, 
which cannot be tempted by mere ephemeral glory. 
Assurance of competency is afforded by judicious and 
intelligent appointment. A power of removal, applying 
to the judiciary as well as to other officials, protects 
against abuse of office. The compensation naturally 
should be adequate to the reward of services of the quality 
which the office demands. It is obviously impracticable, 
if the term of ofHce is for a long period, to establish Con- 
stitutionally a fixed salary, for a constant sum does not 
constitute a constant value. This is within the legislative 
province. 

The chief duty of the judiciary is to determine the 
rights of persons by the system of jurisprudence of a par- 
ticular State. But where there is an established Consti- 
tution, the office may be much extended. If it is 
assumed that in the absence of Constitutional restriction 
the legislature is supreme, a judicial department can only 
construe and apply legislative enactments, or at least is 
not at liberty to controvert any such enactments on the 
ground that they may be at variance with a just concep- 
tion of human rights. This is a question which undoubt- 
edly should influence legislative action, but is at the same 
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time a question of so general a character that its applica- 
tion by the judicature in correction of such action would 
be difficult and impolitic. A fixed Constitution inter- 
poses as a barrier against legislative infringement of 
human rights. Such a barrier would be inefficient if 
there were not sufficient means of protection against be- 
ing overridden, and the protection may be afforded by a 
power residing in the judicial department to decide as to 
the Constitutionality of any legislative enactment. Here 
is a very enlarged and important jurisdiction. A Con- 
stitution would be futile if its restraining influence were 
limited to moral effect or public opinion. There ts 
needed also an interpreter of Constitutional provisions 
and of their mode of application. This is the appropri- 
ate ofRce of the judicial department — the office of con- 
struing the Constitution, of applying its provisions to a 
particular question, and of formulating decrees to be en- 
forced by the legitimate executive organs. The United 
States Constitution in general terms gives judicial juris- 
diction not only to laws of The United States, but also 
"to all cases in law and equity arising under the Consti- 
tution." 

In creating a judicial department, a Constitution en- 
deavours to give it efficiency, dignity, and sufficient 
power by prescribing qualifications for judicial ofHce, 
length of term, compensation, jurisdiction, and removal 
for unfitness. It endeavours also to secure independence, 
its most vital characteristic, by guarding against possi- 
bility of oppression by the other departments. Execu- 
tive influence may be exerted through the power of 
appointment; but this influence may be reduced by the 
required co-operation of some other department, and by 
a long term of judicial office, particularly if the judicial 
term exceeds the executive term in duration. Legislative 
control may be exerted by regulation of compensation, 
and by whatever authority as to the organisation of 
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courts may be left to legislative action. This may be 
restricted as to such matters as may personally influence 
the incumbent in office. The Constitution oE The United 
States has, while giving legislative power to fix compen- 
sation of judicial office, prohibited its diminution during 
an official term. 

The constructive feature of a Constitution naturally 
deals more with organisation and methods than with 
powers. In a federate system the relative authority of 
the federal rule and that of its component parts may be 
differentiated. But the powers of the State are co- 
extensive with the purpose for which government in a 
State is created. This purpose may be defined and 
limited. To guard against excess of governmental power 
beyond the end for which the State exists, limitations 
are to be applied; and herein appears the restrictive 
feature of the Constitution. 
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CHAPTER VII 

CONSTITUTIONS— RESTRICTIVE 

ALL history is a story of conflict between many op- 
posing forces. But in history of governments the 
conflict is limited, in the main, to two opposing forces. 
The ruHng power seeks to maintain or to increase itself. 
The people endeavour to assert their rights. Between 
these two the battle of political civilisation is fought. 
In modern history, from which we learn most of our valu- 
able political lessons, we observe that monarchy, built 
upon the decadence of the feudal system, substituted the 
rule of the one for the tyranny of the many; and this is 
supposed to be a distinct advance. But monarchy, when 
established, seeks to increase its power, and this effort in 
time meets resistance. Successful resistances make Con- 
stitutional landmarks, provided the reforms they effect 
become engrafted upon the system of the State. Many 
reforms are ephemeral,, and make no permanent mark, 
excepting for their moral influence and suggestions ol 
future progress. But improvements of political condition 
which are permanent, with no, or little, probability of 
regression, and to which the habits of thought and action 
of a people have become adjusted, have by these facts 
acquired Constitutional features. A series of such im- 
provements in any State forms its Constitutional history, 
— forms in fact its Constitution, though technically they 
have no more force than an ordinary compact or statute. 
Their abiding force lies in the public recognition of their 
guaranty of human rights. All such provisions, valu- 
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able as they may be, lack the completeness and precision 
of formulated Constitutions. They nevertheless serve as 
valuable guides in the construction of formulated Consti* 
tutions, by the historical test which they afford of their 
political operations. 

The tendency of modern times, evidenced by the direc* 
tion which political progress takes, is towards distinctly 
enumerated Constitutional forms. This progress, too, 
has changed the problems with which political intel- 
ligence has to contend. Former efforts have mainly been 
directed to the curtailment of the executive power in the 
State, by a corresponding increase of the legislative 
power. Success in this direction has altered the con- 
ditions, — and the chief power in a State now mostly 
resides in the legislative department. Wherever the 
predominating power may be, there is the possibility of 
abuse. The most valued office of a Constitution is to 
guard against this possibility. In its constructive feature 
it provides the methods of governmental action. In its 
restrictive feature it limits this action in the interest of 
human rights. 

Sufficient mention has been made in previous pages of 
the purpose of government and its relation to human 
rights to indicate the lines on which Constitutional re- 
strictions should operate. Much profit may be had by 
studying some of the principal achievements in this 
direction to be observed in the history of political pro- 
gress. Some political reforms have so altered general 
conditions that the abuses they have corrected need no 
longer be guarded against. Many attempts at political 
reform have failed to acquire permanence, or their effects 
have been long delayed. The French parliaments, 
notably that of Paris, entered their protest against 
political abuses at various times during a peiiod of years, 
and finall}» succumbed to royal influence. The Fronde 
had a short existence. The States-General waited 



:y Google 



2g2 GOVERNMENT AND THE STATE 

nearly five hundred years for an opportune moment to 
display its power. In England far greater stability is 
observed in movements of political reform. The rise of 
the Commons, similar in origin and effect, and not far 
distant in point of time from the rise of the Third Estate, 
developed into a permanent institution which by gradual 
accretion of force became the ruling power in the State. 
Magna Charta and the Declaration of Rights, with occa- 
sional lapses, have been a continuing force. They are 
to-day Constitutional muniments; they furnish the text 
of modern Constitutional safeguards. Various acts of 
the Colonial Assemblies of North America are notable 
instances of restrictions against governmental infringe- 
ments of human rights. Less notice than it deserves has 
been accorded to a political document expressing senti* 
ments more in consonance with the opinions of the present 
time than with the age in which they were announced. 
More than twenty-five years before the Declaration of 
Rights, and at a period when religious strife and bigotry 
were dominant, this clause was to be found in "Conces- 
sions and Agreements of the Proprietors of East Jersey 
to and with all and every the adventurers and all such 
as shall settle and plant there," — an agreement between 
the settlers and the Lords-Proprietors: "No person shall 
be anyways molested, punished, disquieted, or called in 
question for any difference in opinion or practice in mat- 
ters of religion through all the said Province; they be- 
having themselves peaceably and quietly and not using 
this liberty to licentiousness nor to the civill injury or 
outward disturbance of others." No better political sen- 
timent can at any time be found than that expressed in 
these words, particularly in the proviso that the liberty 
granted shall not be abused nor interfere with equal rights 
of others. 

Most of the monuments of political progress- observed 
in the course of political history have been directed 
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against specific abuses, and towards the correction of ex- 
isting and well-known errors. And these monuments 
serve, though in an incomplete way, to supply the place 
of a Constitution. But, naturally, disjointed efforts of 
this kind, valuable in themselves, cannot form a complete 
Constitutional system. The thorough protection to hu- 
man rights which a Constitution is designed to afford can 
only be effected by a scientific instrument superior to 
governmental control, defining and at the same time limit- 
ing governmental power. The utility of government has 
been shown to be in its protection of rights against en- 
croachments made by individuals or by aggregations of 
persons. The power, necessarily of a comprehensive kind, 
essential to this end may be perverted to the very evil it 
is designed to guard against. A Constitution, then, per- 
forms a dual office. It creates a system of government 
in the interest of human rights; by its restrictive power 
it guards those rights against governmental encroach- 
ments. What those rights are, how they are derived, 
and how modiGed, has been discussed in previous chap- 
ters treating of the governmental office. Precisely the 
same line is to be adopted in outlining the rights which 
a Constitution protects. 

To illustrate this text, nothing better can be found 
than the Constitution of The United States. Its utility 
for this purpose is increased by a series of amendments 
adopted so soon after the completion of the Constitution 
that they may almost be held to be a part of the original 
instrument. While the question of the formation of a Con- 
stitution was in discussion, an objection to the instrument 
was offered that it did not contain a "bill of rights." To 
this objection answer was made that the essential features 
of such a bill were already to be found in the instrument, 
that the powers vested in the government thereby created 
were directly, or by direct inference, specified, and that 
none others were existent. The idea of federate as 
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distinct from national government, which seems to be in- 
volved in this reply and its subsequent modification, is a 
matter for further consideration as a topic of Constitu- 
tional interpretation. But the answer was not held to be 
satisfactory, as evidenced by the immediate adoption of 
amendments containing the substance of a bill of rights. 
It is fortunate that this idea prevailed, otherwise the 
government then created would have been unfitted for 
the functions which it has since been called on to perform. 

In the earlier history of Constitutional progress the 
limitations of governmental power were evidences of the 
making of Constitutional history. They were not so 
much a prohibition of undue extension of existing 
powers, as an absolute denial of such powers. Happily 
such efforts are rarely needed in the present age, as the 
legitimate sphere of government can be determined ac- 
cording to settled principles of Political Science. Con- 
stitutional limitations of governmental power need now 
to be directed against unwise extension of authority 
Constitutionally granted, and in restraint of the power 
which is incidental to the government of a State. The 
rights which the State is ordained to protect, the State 
should not infringe. The restriction may thus follow 
the line of the enumeration. 

It is to be conceded that while the rights both of human 
life and of personal liberty are to be protected, yet they 
both may under certain circumstances be forfeited to 
the State. Still, the conditions on which the exacting 
of a penalty involving such important rights is founded 
must be stated and predetermined with as much accuracy 
as the general nature of Constitutional provisions will 
permit. There is here no question of mere arbitrary 
power. It is one of the necessary functions of govern- 
ment to determine what may be constituted crimes 
against the State and against the citizens of a State, in 
the interest of the general safety; to fix the punishment 
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for such offences; and to administer such punishment. 
By so doing it may be that the right of life or of liberty, 
otherwise intangible, may be infringed. This is the ex- 
ercise of a legal power; but a legal power may be exer- 
cised in a manner inconsistent with abstract justice. If 
it is assumed, as it must be assumed in every properly 
constituted State, that life and liberty are to be held 
secure, excepting as an atonement for an offence against 
the public welfare, the possibility of unjust application 
of the exception is apparent. The offence may not be 
accurately described, or may be greatly exaggerated ; the 
penalty may exceed the gravity of the crime ; the methods 
of determining essential facts may be faulty; finally the 
mode of administering punishment or enforcing a penalty 
may be out of accord with the dictates of mercy. These 
errors may follow in the train of a general legal power. 

It is, of course, impracticable for a Constitution to 
deline all the crimes committable. That is the compre- 
hensive office of jurisprudence. But some main princi- 
ples of criminal law can be Constitutionally stated. The 
crime of treason is one susceptible of Constitutional de- 
lineation. It is a political offence, and involves an at- 
tempted reduction of governmental powers. An enlarged 
definition of the crime of treason, making it comprehend 
acts which are solely a legitimate criticism of govern- 
mental actions, is a simple and easy method of arbitrary 
rule to increase or to extend its authority. Here a Con- 
stitutional limitation is pertinent and justifiable. In the 
history of States abundant evidence is to be found of at- 
tempts at arbitrary power through the legal means of en- 
larging and construing the crime of treason. When not 
limited to acts but also extended to the use of words, con- 
structive treason severely punished can silence opposition 
to an extreme of governmental misrule. The Constitu. 
tion of The United States provides that treason shall con- 
sist only in levying war against The United States or in 
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adhering to their enemies, giving them aid and comfort. 
The essence of this restriction is to be found in the fact 
that treason cannot exist except in the presence of actual 
war or insurrection against the State. 

There seems to be here a large protection to the indi- 
vidual, and perhaps too slight a protection to the State, 
. against the inception of treasonable attempts. Ap- 
parently, also, acts only, and not incitement to acts, are 
subject to punishment. Still there is a certain latitude 
of construction in the clause prohibiting the giving aid 
and comfort to the enemies of the State. This clause is 
sufficiently general to include substantial and definite 
assistance of whatever kind. With the provision limiting 
treason to actual war against the State, or assistance 
rendered in an existing war, in whatever way that as- 
sistance may be rendered, sufficient security against gov- 
ernmental aggression seems to be afforded. The evidence 
for the conviction of treason is confined to the testimony 
of two witnesses to the same overt act, or to confession 
in open court. What particular meaning is to be attached 
to the word "overt" may be inferred from the above 
view of the nature of the crime as Constitutionally de- 
fined. The punishment of this highest of crimes needs 
not to be defined except to guard against severity not 
reasonably to be expected in most States; yet it is of the 
highest moment to protect by Constitutional provision 
against the former mode of extending punishment be- 
yond the life of the criminal to his innocent descendants, 
"No attainder of treason shall work corruption of blood 
or forfeiture except during the life of the person at- 
tainted." These are the words of the Constitution of 
The United States. 

It is easily possible in the discussion of crimes to dis- 
tinguish and separate treason from all other crimes. It 
has the distinguishing feature of being a crime directly 
gainst the body of the State, and of being the one 
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crime, by the declaration, the proof, and the punishment 
of which the ruling power in the State may secure its 
own aggrandisement. Hence the special fitness of Con* 
stitutional guaranties against abuse. In other matters 
the rulers of the State may act to the detriment of the 
individual, influenced not by desire for increase of power 
but by ignorance of just methods of administration or by 
indifference to personal rights. 

Habeas corpus has for many years been considered the 
Anglo-Saxon bulwark against all encroachment by the 
powers that be upon the life and liberty of individuals. 
It acts by immediate reference to the courts of all ques- 
tions as to the legality of arrests and the charges upon 
which they are founded. The supreme importance of 
this direct method of protection against illegal imprison- 
ment is fully recognised by the clause which provides 
that "the privilege of the writ of habeas corpus shall not 
be suspended, unless where in cases of rebellion or inva- 
sion the public safety may require it." The exception 
here mentioned may seem somewhat dangerous. A dis- 
cretion is permitted as to the emergency which demands 
the suspension, — but to whom is the exercise of this dis- 
cretion granted? A peculiarity of the writ of habeas 
corpus is the great latitude allowed in the application for 
the writ, and the power which resides in the courts of 
determining the legality of a commitment. If the mere 
question of legality were at issue, there might be much 
embarrassment to the governing powers in times of war- 
fare within a country by constant applications, or perhaps 
by unwise or biassed interpretations of the law of arrests. 
But the Constitutional provision evidently means more 
than this. It implies that for the time being the opera- 
tion of the laws for the security against arrest by the 
governmental power are non-existent. It would be well 
to define both at what times and to whom a right of this 
extreme nature is to be granted. The circumstances are 
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defined to be the presence of a conflict within the bounds 
of the State when opportunities for the interference with 
the operations of war are easily afforded. To whom the 
power of suspension of the writ may safely be granted 
becomes, in the absence of distinct Constitutional direc- 
tion, a matter of inference. It is in time of war and 
conflict that the executive power finds the chance for its 
aggrandisement, and the right to increase its power by 
the abolishment of the safeguards against infringement 
of personal liberty is an effective method. Whatever 
addition to power may at times be needful to the protec- 
tion of the State evidently should not be at the discretion 
of the department which benefits by the addition. The 
proceedings in habeas corpus are also of legislative regu- 
lation, though Constitutionally protected. It seems a 
proper assumption that the suspension of the ordinary 
judicial proceedings, the effect of which is to add to ex- 
ecutive power, should lie in the hands of the legislative 
body, which is, more nearly than any other, the rep- 
resentative of the people, when ordinary rights are 
temporarily in abeyance. 

There is to be found in political history plenty of evi- 
dence of gross abuses effected through bills of attainder 
and ex post facto laws to justify Constitutional restriction 
as to their use. We learn by the past to avoid future 
errors. It would seem unnecessary in an enlightened 
age to guard against such gross abuses. In the ordinary 
course of events such precaution would not be required. 
But it is to be remembered that evils not to be appre- 
hended in the ordinary course of governmental action 
may appear when in times of danger to the State the 
passions as well as the fears of the rulers are excited. 

Both personal liberty and the right of property, which 
are specially under the guardianship of the judicial de- 
partment, are also to be protected against unwise and 
unfair methods of judicial administration. A person 



:y Google 



CONSTITUTIONS — RESTRICTIVE 299 

shall not be subject, for the same offence, to be twice put 
in jeopardy of life or limb ; shall not be compelled in any 
criminal case to be a witness against himself; shall be 
held to answer for a capital or otherwise infamous crime 
only on presentment or indictment of a grand jury, ex- 
cepting when in the military service ; and when so held, 
shall be entitled to a speedy and public trial by a jury of 
the vicinage, shall be informed of the cause of the accu- 
sation, be confronted with opposing witnesses, shall have 
compulsory process for obtaining witnesses in his favour, 
and shall have the assistance of counsel for his defence. 
Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted. 
Warrants against persons or property must be supported 
by oath or affirmation, and must particularly describe 
both the place to be searched and the person to be seized. 
Trial by jury is required also in suits at common law, 
excepting in small causes. Private property is not to be 
taken for public use, without just compensation. And, 
in general, no person shall be deprived of life, liberty, 
or property, without "due process of law." 

Here is quite a long enumeration of provisions looking 
to the just and equitable administration of justice and to 
the protection which the judicial department shall afford 
against errors of the other governmental departments. 
The precautions here stated were the direct product of 
the observations made by the designers of the Constitu- 
tion and their advisers during the struggle for civil and 
political liberty in progress for a long series of years. 
The particular faults against which these precautions are 
directed had at some time been in evidence; and, judg- 
ing by this fact, there was reason to fear that they might 
be repeated unless averted by effective prohibition. The 
chief abuses which history had displayed were committed 
by the executive assisted by a corrupt judiciary. The 
legislative body in British history, the one with which 
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the Constitution's creators were most familiar, had con- 
stantly endeavoured to restrict the authority of the ex- 
ecutive, and to increase its own power; in this direction 
it had been acting in the interest of the people. Natu- 
rally, then, the restrictive provisions are mainly directed 
to the curbing of executive authority, to the regulation 
of judicial proceedings, and to enlargement of both 
legislative and personal expression of opinion. Accord- 
ingly, the provisions above mentioned are found to tend 
to these two classes of effects. The executive influence 
upon, and control over, the military forces is limited by a 
restriction of appropriations for army support to a period 
of two years. In security against judicial abuse the time- 
honoured trial by jury is given a most conspicuous place. 
The commendation which this mode of trial has received 
is justified by the important service it has performed in 
the protection of personal rights. It may, however, be 
a question whether or not it now fully serves that pur- 
pose, or to such a degree as to make it a fit subject of 
Constitutional provision, at least if Constitutional con- 
struction requires the retention of the system in its en- 
tirety. The clause that no person shall be deprived of 
life, liberty, or property without due process of law estab- 
lishes a very general and salutary principle. It embodies 
the two ideas, of the prevalence and imperativeness of 
a legal system, and the universal applicability of that 
system. But it cannot be construed to go any further 
and to describe any particular system. It aims at the 
security of the individual against a disregard by any of 
the governmental departments of an established rule of 
law as designed and formulated by the State. It does 
not lie within Constitutional jurisdiction to prescribe a 
particular system of jurisprudence. 

The right of religious observance is acknowledged by 
the prohibition against establishment of a national re- 
ligion and against preventing a free exercise of religious 
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rights. It is fair to assume that an established religion 
grants certain privileges to those who are its followers ; at 
least this is the natural tendency of such an institution. 
To that extent, then, there is not an equality of religious 
freedom. Another objection to such an establishment 
lies in its necessary close association with the government 
of the State, possibly impeding or disturbing the natural 
performance of its functions. The prohibition against 
imposing a restraint upon the free exercise of religion is 
of a more general character, — too general, in fact. If 
accepted without limitation, it would assure protection 
to observances and systems to which the name religion 
in its most enlarged significance may be applied, and this 
very general significance of the term must be admitted. 
It is not permissible to exclude from the comprehension 
of the term those systems which do not receive the ap- 
probation of the larger part of the people composing the 
State. Such a one, right or wrong as we may conceive it, 
may be to its followers as real and as strong a binding tie as 
those which receive a more general acceptance. Never- 
theless, the Constitutional provision must be limited. 
It cannot sanction and uphold such religions as violate 
the accepted moral law, or conflict with the settled rule 
of the State, or whose tenets demand*of its people a 
mode of life which may antagonise that maintained by 
the mass of the people within the jurisdiction of the 
State. With such limitations the Constitutional rule 
may be effective. 

With the same article are two other Constitutional 
denials, one directed against abridgment of freedom of 
speech and of the press, the next against prohibition of 
the right of the people peaceably to assemble and to pe- 
tition the government for a redress of grievance. Here, 
likewise, there is a necessary limitation. Freedom of 
speech and of writing must, like all human actions, be 
modified in the interest of the general welfare. Abso- 



:y Google 



302 GOVERNMENT AND THE STATE 

lute licence may be destructive of individual right or of 
the integrity of the State. Such provisions must be 
viewed as to their purpose and their efficiency. Their 
purpose has been to guard against the excessive action 
of State power, not to nullify the just rules of jurispru- 
dence. The right peaceably to assemble and to petition 
the government for a redress of grievance is a valuable 
safeguard and corrective. It establishes a proper con- 
nection between the governors and the governed. The 
word "peaceably" signifies the just limitations of the 
right. 

These illustrations from the Constitution of The United 
States show the spirit in which Constitutions may and 
should operate to guard human rights against govern- 
mental encroachments. They act in the interest of life, 
liberty, and property. They are directed against possible 
abuses in either of the three governmental departments. 
But there must be an enlightened construction to guide 
their operation. Necessarily expressed in general terms, 
there is the danger of inexactness on the one hand, and 
of too extreme comprehensiveness on the other. Their 
efficiency will depend on a just interpretation of, and a 
harmony with, the principles on which the whole govern- 
mental system is founded. Important as is the con- 
structive department of a Constitution, it is not more so 
than the restrictive part, for there is always in govern- 
ment, of whatever character, a tendency to abuse of 
functions or a diversion of purpose. 

In its inception the Constitution of The United States 
favoured the federate idea; but a generality of expres- 
sion and a latitude of construction permitted a more 
liberal notion of nationality, and the course of events 
has made that idea imperative. If the language of the 
Constitution had been more precise and a strict construc- 
tion had prevailed, there would now appear a lack of fit- 
ness between extreme Constitutional limitations and the 
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enlai^ed nationality which modern conditions demand. 
The prevalence of what we may term the federate idea or 
an opposition to a centralised authority indicated the 
fears which at the time were living realities — fears which 
political history Justified, The danger then apprehended 
has ceased to exist or is diminished in force, and the 
course of events leads lo an apprehension of consequences 
of an entirely opposite nature. Wherever the represen- 
tative system exists — and it is very general, and is spread- 
ing throughout the civilised world, — it carries with it 
two naturally opposing conditions: diminution of execu- 
tive, and increase of legislative, authority. This course 
may be observed in a marked degree in Great -Britain, 
where the whole power of the government tends more 
and more to legislative domination. The French Consti- 
tution legalises this idea. Throughout Europe a constant 
effort for legislative aggrandisement is apparent. In The 
United States the same tendency appears, but it is re- 
stricted in a measure by Constitutional provisions. 
Modern opinion justly regards the representative system 
as the one from which the best political effects are to be 
expected; but we cannot fail to note that the extinction 
of executive absolutism is likely to be followed by legis- 
lative absolutism. 

As has been shown by reference to the restrictive feat- 
ures of The United States Constitution, the abuse of 
acknowledged rights on the part of either of the govern- 
mental departments can be prevented by Conslitutional 
provisions. But the increase of legislative power renders 
possible an infringement of rights which cannot directly 
be guarded against. Legislative functions are necessarily 
of a very general and comprehensive nature. It is easy 
to conceive that while strictly within its legal limits a 
legislative body may in effect violate just rights. Such 
a body exists for the distinct purpose of acting for the 
general welfare of the community. Strong partisanship, 
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an extreme demagoguism in the interest of a class, or 
from motives of direct personal interest,, may induce the 
passage of measures which do not advance the general 
welfare, or are directly in derogation thereof. Faults of 
this nature may not come within any restrictive clause, 
but may nevertheless be a violation of what we may term 
"the spirit of the Constitution." This phrase rightly 
construed is a living principle, to be found in the pur- 
pose and design of a Constitutional creation. What fulfils 
that purpose is in accord with, what fails of that purpose 
is opposed to. this spirit. We have here a question of 
method of interpretation. Not all governmental powers 
are distinctly enumerated. From the nature of the case 
they cannot be; but they may follow as a necessary and 
direct consequence from others which have been set forth, 
and may be essential to give the former effect. Here are 
two rules of interpretation. Is the power in question 
necessary to give effect to a distinctly granted power? 
Is it administered in accord with the purpose for which 
a power was granted J" A failure in the latter particular 
is an error most liable to occur and most difHcult to cor- 
rect. Whether or not a tribunal whose duty it is to de- 
termine the Constitutionality of an act will be guided by 
the question of its conformity to the purpose of a granted 
authority, whether it will follow "the letter which killeth 
or the spirit which givelh life," is a question which either 
permits or prohibits the enlightened and beneficent opera- 
tions of governmental powers Constitutionally created. 
Exactness in interpretation is desirable, but not always 
possible. Something of latitude of construction there 
must be. In many cases it is the spirit of the Constitu- 
tion alone which can point out the construction. 

The new conditions which modern Constitutions have 
to regard suggest one of the most vital features of a 
Constitution, the power of amendment. It is destructive 
as to a part, preservative as to the whole. Without that 
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power, neither a corrective of what experience has taught 
. to be defects nor fitness to changed conditions would be 
possible. Adaptation is essential to vitality. 

All forms of government, especially modem forms, are 
subject to a certain peril of disintegration, arising either 
from the ambitions of a comparatively small body of in- 
dividuals or the discontent of a class on the one hand, on 
the other hand from the vigorous action of the people 
in protest against errors and abuses too long continued. 
These two forms of revolutions differ greatly in character, 
and are to be differently encountered. Against the 
former type of revolutionary movement superior force 
alone can protect. It is not amenable to any other re- 
sistance. This form has been a very frequent one in his- 
tory and is liable to arise under any kind of government, 
though logically its strength should be least in the more 
liberal and popular form of government. Perhaps the 
most dangerous kind of revolution is when the two forms 
are allied, — when ruthless ambition fosters and at the 
same time directs more or less enlarged popular discon- 
tent. The revolution built upon the existence of govern- 
mental faults which cannot be otherwise corrected, is 
entitled to sympathy proportioned to the Justness of the 
cause. But a remedy of this violent nature may entail 
a misery greater than that produced by the disease it is 
designed to remedy. It should be within the province of 
modern Constitutions to avert this unsatisfactory remedy 
by providing a method whereby causes of discontent may 
be legally investigated, errors which are found to be such 
may be corrected, the obsolete may be dropped, and ap- 
proved changes may be effected. By such legitimate 
methods revolutionary movements may be robbed of ex- 
cuse, and their real motives be exposed. 

Constitutions, in their nature permanent and of a sanc- 
tion superior to legislative enactments, should not lightly 
be disturbed. The difficulties necessarily incident to the 
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reformation of any Constitution impose the need of much 
care and deliberation in the original creation. Written 
Constitutions only can provide requisite methods of 
change. Some of them do not sufficiently guard such 
important actions as Constitutional changes. It would 
be impossible arbitrarily to prefigure methods of amend- 
ment. As in all political matters, the character of a 
people and fitness of means to an end must be considered. 
From carefully prepared Constitutions order and system 
may be expected; from carefully secured methods of 
amendment a necessary corrective and a fitness to new 
conditions may be attained. Thus human rights, based 
on sound ethical principles, may, in the social condition, 
be fairly well assured. 
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